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HOMESTEAD LAND— NO OCCUPANCY EIGHTS. 




• There is no law in this country which gives anything in the 
nature of a protected tenure or holding to a person who has occupied 
a piece of homestead-land, however long may have been the period of 
his possession. If there is any hardship in evicting a tenant who has 
held such land for a long period of time the hardship is one for which 
the law prescribes no remedy, and in the present state of the law, the 
only advisable course to be pursued by the parties concerned is to 
protect themselves by contract from what may be in the opinion of 
some an arbitrary eviction. {See Prosonno Comaree Debee t*. Sheikh 
Button Bepari, I. L. R., 3 Calc. 696.) 


AGIIEEMENT TO QUIT LAND WHEN THE LESSOR REQUIRES. 

* Any agreement between the lessor and a lessee to the eflFect 
that the latter would relinquish the land whenever required to do so, 
being an indefinite one, has no binding force, as there is nothing to 
determine which of the two contracting parties is to be the judge of 
tlie conditions and circumstances under which a landlord is entitled to 
say that he requires the land, ^ 


REVIEWS. 

We beg to acknowledge with thanks the receipt of a copy of ''The 
Compendium of Criminal Rulings. Part II/’ from Babu Keda/ Nath 
Ghosh, B. L-, of the subordinate executive service, Bengal. It contains 
the substance of all the criminal rulings reprorted in the complete 
series of the Indian Law Reports for 1880, illustrated by copious 

— ’m 

* The above two paras are taken from a recent judgment of Calcutta 
Court, of which the portion containing the no, date and names of ^ ' parties 
has been lost in our office. — JSd» 
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^attracts from tbe judgments in all important cases, with a brief out- 
line of facts as well as a copious index, a table of cases and notes. It 
is reallj a very useful work, — useful to those who have anything to do 
wdth the Criminal Courts of this country. We have been given to 
understand that Part I of the “ Compendium’' contains the substance 
of the criminal cases reported in all the volumes of the Bengal Law 
fteporter, and the Indian Law Tleports from 1876 to 1879* It thus 
manifestly ai)pears that the aulJior means to continue the scries by 
publishing, in parts, the substance of all the rulings that have been 
re}>orted this year and may be reported hereafter. If the author 
really intends to do so, ho certainly deserves to be thanked by those 
who cannot afford, or do not like for the sake of a few criminal rulings, 
to purchase the entire and costly series of the Indian Law" Reports. 

We liave groat pleasure to acknowledge with thanks the receipt, 
from the author himself, of a eopj ol The Law relating to Hindu 
Widow"s’' by T. N. Mitra. E^q, D. L. It contains the Tagore Law 
Lectures delivered by him, in tho year 1879. We have read the work 
wdth much interest and can well sav that it has been ably compiled 
with con'^picuoiis industry and a great research, and is highly credit- 
able to Dr. Mitra. As a work of reference, tho book will prove extre- 
nu'ly %alualJe. Tlie author’s remarks regarding some of our legis- 
lative measures and judicial decisions deserve the prompt and careful 
oonsideration of the legislature and the court* of this country. The work 
is really a valuable one. We cannot too highly speak of its merits. 
Every lecture is instructive and useful. Even the fir^ one “ On tho 
Sources of Iliudu Law” contains a fund of information which will 
amply repay p<*rsual. We have nc^hesilation to gladly recommend the 
book to/nr readers and tho public. And we think, we should, in 
proof <fL-<ur remarks, make some extracts. We believe the following 
will suffice : — 
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THE WIDOW'S BIGHT OF SUCCESSION. 

Almost all the authorities currout in the diflferent schools are 
agreed in recognising the title of five female lelatives to succeed to 
the property of a Hindu dying without male issue and intestate. 
These are : 

1. The widow, 

2. The daughter. 

3. The mother. 

4. The grand-mother. 

5. The great grand-mother. 

By none of the schools is the sister recognised as an heir, except 
the Maharashtra school/ 

Of the five female relatives mentioned above, the widow succeeds 

first. 

According to the rulof of the Mitacslia'ra followed by the other 
schools, exce})t Bengal, the widow takes the whole estate of a man 
who being sej>aratcd from bis co-heirs, and not subsequently ro-iinited 
with them, dies leaving no male issue ; in the case of undivided pro- 
perty, the widow does not succeed, it she is only entitled to mainte- 
nance. According to the iicngal school, the widow snccoeds to the 
estate of her husband whether he was united or separated. § 

The widow, however, who succeeds to the estate of her husband 
is, according to all authorities, the chaste wddow ; .or, in oihor words, 
the widow who, dui’ing her linsb.and’s life-t^e, was not guilty of 
unchasiity.il A wife who commits adultery during the life-time of 
her husband losesILhor right to inherit lier husband’s estate, unless 
the act is condoned by her husband or expiated by pennneo. 


* Bhaskar Triinback AcUarya n. Mahadev Raniji and others, — 6 Bom. H, C. 
B,, I ; Venayeck Aninid Row v. Liixuinee Bai and others, — 9 Moore’s I. A., 516, 
See Vyavahara Mayukha, Chap. IV, Sec. VIIL, para. 19. 
t See Mitaeshara, Chap. II., Sec. I., paras. 30 & 39 ; Vyavahara Mayukha, 
Chap. IV., Sec. VIIL, para. 

Jt Runjeet Singh v, Obhoy Narain Singh, 2 Sel. Rep., p, 315. 

(See also Vyavahara Mayukha, Chap. IV., Sec. VIII,, para. 6. — Fd.) 

§ See Dayabhaga, Chap. XL, Sec. I, para. 3 ; Daya-crama Sangraba, Chap. 1., 
Sec, II., para. 1. — Ed, 

II Kerry Kolitanee v, Moniram Kolita, 19 W. R., 367 et seq, 

^ Matunginee Debea v, Joy Kali Debea, 14 W. R., 23, A. O. J. 
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If a man dies leaving more widows than one, all his widows 
succeed to his estate together ; the estate to which they succeed is one 
estate in law, with the riglit of survivorsliip attached to it, so that on 
the death of one widow, lier interest survives to the surviving widows, 
and does not descend to the other heirs of her husband. So long, there- 
fore, as a single widow is alive, no portion of the husband’s estate can 
descend to ilio other ludrs of her husband/^’ 

If two widows effect, among themselves, a partition of their 
husband^s estate, by such partition the right of survivorship is not 
destroyed. The riglit of survivorship is so strong that the survivor 
takes the whole property to the exclusion of the daughters of the de- 
ceased widow. I 

The widow succeeds to such property of her husband, as he was 
possessed at the time of his death, or was entitled to at that time. 
The widow does not, for the purposes of inheritance, represent the 
husband ; (i. e.,) the widow wn‘11 not bo entitled to any property to 
which her husband, if living, would have been entitled by right of 
inheritance $ 

If the husband, however, had been entitled to property of which 
he did not or could not take possession during his life-time, then, on 
his deaili, liLs widow, as his heiress, would bo entitled io sue, if the 
law of limitation did not bar her, to recover possession of the said 
property, the canso'of action in such a case de'^cending to the widow. 
The widow would also^jo entitled to succnc'! io possession of the pro- 
perty in wliich her liusband had a vested interest under a will or deed, 
the actual enjoyment of (In* same by her husband iiaving been post- 
poned by an intervening life-estate. § 

There is a class of persons whom the Hindu law has declared 
incapable of iidioriiing. They arc as follows:- “ Impotent persons, 
outcasts, pei'sons horn blind and deaf, madmen, idiots, dumb persons, 
and those who Invc lost a sense or a limb, ||” Lepers and religious 


* BliiiLCl.uty ICiur i\ Rivdliakissen Mookerj.';!, Mf^ntriou’s Cases, 314, 
t ll ; 1, A.. 4S7. tlhavwiiTideen D f\ Alyna IJaee. 

J Huros.uderef-’, Uajessnree Jii'hi* ;. ii W. It., 321. 

§ Kiirosuiirleief Debec ?\ Tt:ije«suieo lichee, 2 W. K., 321 ; Itewau Persad 
V. MviRsatimt hadka 4 Moore’a 1. A., 137. 

11 Kenu, Chap. IX., Y. 201, 



1881.] 


• THE LEGAL COMPANION. 


141 


mendicants are also included* in this category. These persons are 
excluded from the inheritance. Their widows, therefore, take nothing, 
since they themselves took nothing ; although their sons, who are free 
from those defects, would inherit property which they, but for those 
defects, w^ould have themselves inherited. The widows of such per- 
sons however are entitled to maintenance to the end of their livesf, 
and Yajnawalkya adds, on condition of their conducting themselves 
aright.J But if they are unchaste, they should be expelled. 

The Hindu law, however, only declares that these persons (im- 
potent, &c.j are incapable of inheriting property ; there is no authority 
which declares that they are incapable of holding property (like per- 
sons attainted in Knglish law). Therefore, a person falling within 
this category is perfectly competent to acquire pioperty by purchase 
*or gift or the like ; and tlitir widows would succeed to any such pro- 
perty whicli they .night have held during their lilc-tiine. 

All the schools agree, as a rule, in reg..n]ing the widow’s e.stato 
as a representative estate, as typical of the estates which the other 
female heirs have in the property of their male relatives. 


OBLKJA^IONS OP WIDOWS. ^ 

How far the Hindu widow" is obliged in these days to observe 
the strict mode of life enjoincil upon her, was the sybject of discussion 
before the Ibnigal High Ouurt,§ The suit was one for maintenance 
brought by the stf*pmotber against her .shejison ; and the defendant 
pleaded, in diminution of Iho plain|‘tf’s claim, that by the :<hat<ter8 
she is bound to lead a very strict and austere life, and, consequently, 
the amount claimed wa.- excessive. On this the Court observed as 
follo^^6: — As to (ho life af semi-starvation and wT(dehediiess,ia«\vhich 
it is argued that, according to the ‘^7e7.s‘/er.s, a Hindu widow ought to 
live, that Is a matter of religious or ceremonial oliservance rather than 
of law'. A Hiiidu widow is in the.se days at all events entitled to 
decent food and clothiiig if the head of the family is ia a position to 
supply them.’’ 

* Devala. 

t I)avnl)li,a2;a, Clhap. V., [)ara. li). 

J Mitac-^liara, CJliMp. 11., L, 21. 

§ Huiry Mohiui Roy a. S. M. Nayantara, 25 W. R., 474. 
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OBLIGATIONS OF WIDOW AS AN HEIEESS. 

The leading case of Kerry Kolitanee* r. Moniram KoUta, estab- 
lished the following points : — 

1* The widow is jiot a tnistea in the sense which is ordinarily 
attributed to that word. 

%. That as other female lueirs, such as the chiuglder. Ac*, do not 
forfeit tlicir estale if they fail to perform duties for wliich the estate 
was conferred upon them, there is no reason for declaring, in the case 
of the widow, that she forfeits lier estate for such incap*acity, A 
daughter, who Lad succeeded as a spinster, would continue to hold 
the estate even after the death of her childless husband, when she 
becomes wholly inefllcacious to confer benefits for wdiich she was 
selected. 

3. The widow’s estate is not conditional upon her using it for , 
the purpose of benefiting her husband. 

4. The proposition that, if a trustee is not in a position to fulfil 
his duties, the trust property must be taken away from him, is not 
correct either in Hindu or in English Law. 

5. The text of Katyana, let the childless widow preserving 
unsullied the bed of her lord, &c.,” is not to be interpreted as making the 
enjoyment conditional upon her keeping unsullied tlie bed of her lord, 

f). The proposition that an estate once vested cannot afterwards 
be divested, is unsfipporteJ by aiitliorities in Ilincln Law. 

7. Tliere is no aaialogy between the widow’s estate and the 
widow’s maintenance, 

8. That the estate once inherited by the witfow is not forfeited 
simply by uiichastity. 

The result, on an examination of tbe authoritiest regarding the 
widow’s obligation to reside with the members of her husband's 
family, may be summed up as follows : — 

1. Tbe widow is not obliged to reside with her husband’s family. 

* 19 W. R., 367. 

t Kaslnalh Bysack v. Ilurosunderee Dossee, Montriou’s Cases of Hindu 
Law, p. 49ii : Oma Debia v. Kishen Moni Debia, 7 Sel. Kep., p. 323 ; Raja Pir- 
tbee Singh r. Ranee Raj Kower, 20 W. R., 21 ; Jadu Moni Dasi v, Khetra 
Mohun Sil, Sbama Churn Sircar’s Vyavastha Darpana, p. 384 ; Surnomoyee 
Dossee v. Gopal Lai Dass, 1 Marshall, 497. 
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2. That she has a perfect freedom of choice in the matter of 
her residence, provided the residence be not improper or be not for 
uiicLaste purposes. 

3. By the voluntary change of residence, or by refusal without 
any cause to reside with her husband's family, she does not forfeit 
her right to the property of her husband. 

4. Nor does she forfeit her right to maintenance from the heirs 
of her husband, to W'hom her husband's property has passed on bis 
death. 


NATITKE AND EXTENT OF WIDOW’S ESTATE. 

The following propositions* may be considered as established: — 

1. The widow must enjoy the estate during her life. 

2. The enjoyment must be by a moderate use of it. 

3. The use should not be by wearing delicate apparel and similar 
luxuries. 

4. She is not entitled to make a gift, mortgage, or sale of it. 

5. But a gift or other^alienation is permitted for the completion 
of her husband's funeral rites. 

6. If the widow is unable to subsist otherwise, she is authorised 

to mortgage, sell, or otherwise alienate it. , 

7. The widow is permitted to make presents to the sapindas and 
other relatives of her husband at his funeral rites, 

8. With the consent of her husband’s relatives, she may bestow 
gifts on the kindred of her own father and mother. 

9. The widow is enjoined to give to an unmarried daughter a 
fourth part out of her husband's estate to defray the marriage expenses 
of the girl. 

10. On the death of the widow the property goes to the heirs of 
her husband, and not to the heirs of her siridhan. 

11. The property inherited by the widow does not become her 
siridhan 


* See Dayabhaga, Chap. XL Sec, L, parse. 66 to 66. 
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The substance of the reported cases on the subject of the widow’s 
estate may be stated to be as follow: — 

1. That the widow completely represents the estate.* * * § 

2. That generally whatever bars the widow would also bar 
the reversioners.’'^ 

3. That by her alienations she conveys an absolute interest under 
certain circumstances. 

4. That the circumstances under which she conveys an absolute 
interest, it is very difficult generally to define.f 

5. She is not a mere life-tenant. J 

6. The extent of her interest over moveable and immoveable 
property is, in Bengal, the sam 9 .§ 

A reversionary heir, who is bound by a decision against the 
widow respecting the subject matter of inheritance, is also barred by 
limitation, if without fraud or collusion the widow is barred by limi- 
tation. 

The reversioner has the right of bringing a suit against the widow 
and the adverse holder for the purpose of having the estate reduced 
into proper possession. In such a case, the possession of the property 
so recovered shall not be given to the reversioner, but a manager 
should be appointed by the Court to take charge of the properly and 
to account, to the Court, of all the rents and profits, and the Court 
shall hold the same •^for the benefit of the heirs who may happen to 
succeed on the death of the widow. |1 


* Goluck Money Debee v, Digumbiir Dey, 2 Boulnois’ Hep., 193 ; Katama 
Natchiar v. The Raja of Sivagunga, 9 Moore 'i^ 1. A., 539 ; Nobin Chunder 
Chuckerhutty r. Issur Chunder Chuck erbutly, 9 W. R, 505. 

t Jodoomonee Debee r. Saroda Prosunno Mukerjea, 1 Boiiliiois, 129. 

I Kasinath Bysack and another v. Hurrosundery Dossy, Montriou’s Cases, 
p. 495. 

§ Nobill Chunder Chuckerhutty v, Issur Chunder Chuckerhutty, 9 W. R, 
508; A rn viio Lull Bose V. Uojoui Kant Mitter, 23 W. R., 214, and Mussamut 
Bhogbuti Daye v. Chowdry Bliola Nath Takoor and others, 24 W. R, 168. 

it Eadhaniohun bhur y. Riimdoss Dey, 3 B. L. R, 363; Nobin Chunder 
Chuckerbutty v, Iseiir Chunder Chuckerhutty, 9 W. R, 605. *• 
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It is not strictly correct to say that the widow is a trustee and 
her estate a trust estate,* * * § By the Hindu law, the Avidow holds the 
estate for her own benefit. She is entitled to enjoy the usufruct of the 
property during her life, and the alienations of the property by her, in 
some cases stand good and pass an absolute interest to the alienee. 

A Hindu widow has no power to alienate the profits of the estate 
which she had inherited from her husband, and any property which 
she may purchase from such profits would become an increment to 
the estate which she had inherited, and would follow that estate in 
its devolution. t 

The result of the decisions regarding the widow’s power over the 
estate inherited by her from her husband may be thus summed up ; — 

1. The widow has full poAver to spend the current income in any 
manner she thinks proper.} 

2. If property is purchased from those profits, it is doubtful 
whether she has the absolute power to alienate it.§ 

3. If she leaA^es property so purchased undisposed of at her death, 
it Avill form part of her husband’s estate and follow the same in its 
devolution.il 

How far a widoAV can claim partition by metes and bounds from 
the co-parceners of her husband may sometimes be a question. The 
point seems to have been expressly raised in a recent casell, in which 
the Court ruled that it was discretionary with the Coifrt to order a parti- 
tion at suit of the the widow. If the widow was dliildless and her share 


* 19 W. R, 409 ; 2(1 W, R,, 187. 

t 24 W. R., 168, Mussamut Bhugbuty Daee v. Chowdry Bholanath — (Privy 

Council case.) 

} Ohunrlrabulee Delia PTrody, 9 W. R, 584 ; Grose v. Omirtomoyee fiossee, 
12 W. R., p. 13, A. 0. J. ; In the goods of Hurrender Navain Ghose, Kashee Nath 
Ghose t\ Bissonath Biswas, vide Englishman dated the 2nd July 1853 ; Sreeaiutty 
Puddomony Dossee v. Dwarkanath Biswas, 25 W. R., 335. 

§ Against the widow’s power Mussamut Bhugbutty Daee r. Chowdry 
Bholanath. 24 W. R, p. 168. 

For the widow’s power: — Gonda Koer v, Kooer Oodey Singh, 14 B. L. 
R, 159. 

II MuBsamut Bhugbuty Daee v, Chowdry Bholanath, 24 W. R, p. 168. 

^ L L. R., 2 Calc. 262, Soudaminy Dassy v, Jogesh Dutt. 
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(Wnall, probably the Court; will not order a partition, as the defendants 
themselves in such cases are usually the reversioners of the widow. But 
where the widow^s share is largo, and she has children, in such cases 
partition will be ordered. 

In a undivided family according to the Mitacshara, the self-ao* 
quired property of one co-sharer will, on his death, devolve on his widow 
if be has no male issue ; but the joint family property will go to his 
male coparceners. The interest of a widow so succeeding to her hus- 
band’s estate is similar to that of a tenant-in-tail by the English law as 
representing the inheritance. An important principle is here establish- 
ed, viz.f the distinction between the self-acquired property and the 
joint family property in an undivided family governed by the Mistac- 
shara, the former will descend to the widow, but the latter will go to 
the undivided coparceners.* 

According to the Bengal and the Benares schools, there is no 
difference between the moveable and the immoveable property inherit- 
ed by the widow; and her powers of alienation as regards both are res- 
tricted within very narrow limits.t 


ALIENATIONS BY THE WIDOW. 

The general rule of Hindu law is, that as regard’s the property 
inherited by the widow from her husband she is incompetent to alie- 
nate it, except for legal necesnty.i 

According to Jimutavahana any expenditure incurred which is 
useful to the late owner would come within the crtogory of legal neces- 
sity, and would justify the widow’s alienation.§ The spiritual welfare 

^ 9 Moore’s I. A., 639, Katama Natchier v. The Raja of Siragunga. 

t Kasinath Bysack v. Hurrosoondery Dassee Montriou’s Canes, 495; Bhag- 
wandeen Dobey v. Mayna Baee, 11 Moore’s I. A., 487. There is an earlier case, 
(Muasamut Thacoor Daee v, Rai BaluckRam, 11 Moore’s, 139,) wherein the Privy 
Council expressed a somewhat different opinion as to widow’s power over moveable 
property, but that case seems to have been over-ruled (though not expressly) 
by the later one.— 

I Dayabhaga, Cha,>. XI., sec. i, para 61. 

§ Daya-crama-Sangraha, Chap I., sec., II., paras 3 and 6 ; Daya-bhaga, Chsp, 
XI.. sec. I., paras. 66 and 62 ; Yyavahara Mayukba, Chatp. IV., iw. VHL, 
para. 4. — Ed. 




of the lato owner is here meant, or acts beneficial to the soul of the 
deceased in the next world. Acts of religion highly moritorious on 
the part of the widow may have no effect on the spiritual welfare of 
her late husband. Therefore, it has been held, that such acts, of which 
the r( 5 ligions efficacy benefits the widow and not the husband, will not 
justify an alienation of the property inherited by tlie widow. ^ Hence 
it was held, that a widow could not endow an idol with her husband’s 
‘ propcM’ty to the detriment of the reversioners. 

The first case of legal necessity justifying alienation by the widow 
is l»or own maintenaiace. If, however, the reversioners for the time being 
provide the wfidow with her maiiitonancoi, there is no necessity for tlio 
widow to soil either the whole or a portion of the esiatt^ inherited by 
lier. A sale by ilie widow^ under sucli circumstances will therefore be 
invalid, the necessity justifying a sale being Avanting.t 

Ij* the income of the husband’s estate is insufficient to maintain 
those persons wiiom the widow is bound to maintain, then the widow 
will 1)0 justified in alienating a jjortion of sucli estate In defray the ex- 
pens(\s of such maintenance, and the sale taking place under those cir- 
cumsfances will stand good and cannot bo impeached by the rever- 
sioners. ^ 

The marriage of unmarried daughters is one of the ob)(‘cts for 
which the Hindu law alhnvs tlie widow’' to alienate a portion of her 
deceased liusbaiid’s estate ; eunsequdhfly a debt contracted for this pur- 
pose should bo a charge on the estate of the deceased, and not on the 
widow personally4 

But the most important case in wiiich the widow' is allow^ed to alie- 
nate the property is for the purpose of conferring spiritual benefits on 
her late husband. For performing her husband’s f^raddlia) the widow, 
therefore, is entitled to alienate either a portion or the w'hole of tlio 
inheritance, and the alienai-iou ts allowed whether it be for performing 
the ekodbda sraddha (that is, the middhi performed on the eleventh 
day after death among Brahmins, and on the thirty-first day after 

* Kartic ChuiuJer Chuckerbutty v. Gour Moliun 1 W, R, 48; See ITuro 
Mobiiu Adhikaree v, Aluckiiioiicy Doshcc, 1 W. B., 252 ; Rniijeetram KooJal i\ 
Mahomed Waria, 21 W. R, 49. 

t 2 Maeiiaghteii, 211. 

J. Preagiiarain v, Ajodhya Prosad, 7 8el. Re]>., C02. 



among Sudrai?,) or the other 8ra4d.kas of tjie d6ceas,<>d that are per- 
formed six-monthly or annually or at stated days in the year. These 
; deremonies performed, directly benefit the deceased, and the widow is, 
therefore, bound to perform them. 

For performing the other obligations of religion, it would appear 
that the widow is allowed to alienate a small portion of the inheri- 
tence.* * * § 

A pilgrimage to Gya, for the purpose of performing the husband’s 
sraddha there, is considered a legal necessity justifying the alienation 
by the widow.f Pilgrimage to Benares, however, is not a legal 
necessity.^ 

The payment of the husband’s debts is another instance of necessity 
justifying the widow’s alienation of her husband’s property.§ Tlie 
widow, however, is not justified in alienating the property for the pay- 
ment of her personal debts, unless those debts were the consequence of 
prior debts owing by her husband. As for instance, where the widow 
executes a bond for the payment of her husband’s debts, or in renewal 
of a bond due from him. In such cases the liability of the widow is 
not personal ; the estate of the husband is liable, and property sold for 
such debts by the widow will be valid as against the reversioner. The 
widow will convey a good title to the alienee. 

The widow, however, it has been held, is not justified in selling her 
husband’s property to pay a debt, due from her husband, which has 
been barred by the' Statute of Limitations. The payment of such a debt 
is not a legal necessity, and a sale on account of it is not justifiable ||. 

Debts incurred by the widow for preserving the estate, and the 
payment of such debts, would warrant an alienation of a portion of the 
estate, and would be treated as a legal necessity.lf 

Payment of revenue due to Government will justify an alienation 
when the same cannot be met from other sources.** 

* 4 SeL Rep., 420 j 1 Set Rep.. 82 ; 1 Sel. Rep., 215 ; 4 SeL Rep., 147. 

t Mahomed Asbruf v. Brijesauree Dostsee, 19 W, R., 426, 

J Huromohun Adhikaad v. Aliickmoney Bossee, 1 W. R., 252. 

§ Sec Haris OliDiider Roy i\ Nandalal Dutt, S. D. A. Dec. forl6C2.Cloono- 
monee Behee Bhtigbuty Bossee, S. B. Rep. for 18?t5, p. 299. 

II Melgirappa tK Wlievappa, 6 Bom. Rep., 270. 

<([ Shekh Miilcoolah v, Radhabinode Misser, S. B. R. ior 1856. 

Sreeuath Boy v. Ruttanmala Chowdhrain, S, B. B. for 1859, p. 421. 
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Advances made to the widow for her own maintenance and for the 
costs of carrying Cn a litigation to recover the estate of her husband 
have been held to be legitimate charges on the estate^ which will bind 
the reversioner/ 

Money borrowed by the widow to carry on litigation will not be a 
charge on the estate, unless it be for the benefit of the estate/ 

But if money is advanced to a widow, after due and proper en- 
quiry, for carrying on a litigation to realise her husband’s estate, the 
amount so advanced shall be a charge upon the estate binding on the 
reversioners/ 

The widow is authorised to make gifts to her husband s relatives 
at his funeral obsequies 5 and this for the purpose of securing his spiri- 
tual welfare, the gifis being in proportion to the estate of her husband. 
The widow, however, as a rule, is precluded from making gifts to the 
family of her own father. The author of tlie Dayabhaga, however, has 
laid down that, with the consent of her husband’s relatives, the widow 
may bestow gifts on the kindred of her own father and mother. § 

If the widow alienates her husband’s property for other than 
allowable causes, the purchaser is entitled to possession of the property 
purchased, and to acquire in tlie property all the rights which the widow 
possessed ; and the alienation shall stand good during the period of the 
widow’s natural life.(| 

When a sale by a Hindu widow is questioned, the purchaser is 
bound to show that the transaction is within' her limited powers. If 
Where the legal necessity is questioned, its extence must be shown by 
the person standing on the conveyance/* 


Grose v. Omertomoyee Bossee, 12. W. B , 12, 0. J, A. 
t Musaamnt Phool Koor v. Debee Persaud, 12 W. R., 187. 

J Giose i\ Omertomoyee, 12, W. R., 12, 0. J. A. 

§ Dayabhaga, Chap. XI., sec. i., para. 64 

II Ma/aram Bhakram v. MotiramGobindram, 2Boixi. H.C. Hep., 331 , Tariny 
Churn Banerjea v, Nund Coomar Banerjea, 1. W. R, 47 ; Bogooa Jha LaJl 
Dass, 6 W. R., 36 ; Ranee frosonno Mooyee Ram Chunder Sen, S. D, R for 
1859, 163 ; Oobind Monee Dodsee Sham Lall Bysack, W. R., Sp No. p. 165. 

IT The Collector of Masulipatam v. Cavaly Vencata Naraina|>ah, 8 Moore's I. 
A., p. 529. 

Bissonath Roy tf. Lall Bahadur, 1 W. R, 247 ; Bajluckbee Debee v. Crocool 
Chunder Ohowdry, 12 W. R,, 47, P. C. R. 
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Genmlly, it may be said, that a purchaser from the Hindu vridow 
• does not otjcupy the same position as any other purchaser in whoso 
favor certain presumptions will be raised under ordinary circumstances. 
A purchaser from the Hindu M'idow has an exceptional and onerous 
position. Ho must show strict good faith in his dealings with her. 
By law the widow has a limited power of alienation over the property 
inherited by her ; her disability is general, her ability exceptional ; and 
the presumption of good faith will not, therefore, bo raised in favor of 
the purchaser, who must prove the same when it is (questioned. 

.Tliongh a purchaser for value is not. bound to prove the antecedent 
economy or good conduct of the widow who alienates a portion of her 
husband’s estate, or to account for the due ajipropriation of tho pur- 
chase money, be is bound to use due diligence in a.sccrtaining that there 
is some legal necessity for tho loan ; and he may he reasonably expected 
to prove the circumstances connected with his own particular loan.* * * § 

Though the juircliascr is hound to provo tho existence of a legal 
necessity when the widow’s sale is ((uestioned, lie is not bound to look 
to the actual appropriation of tlio purchase-money by the widow.f Tho 
mere fact of the whole of the pureliase-nioney not being paid to the 
creditors will be no ground for invalidaiing the sah'.J But wliethev 
the imrehase-moiK'y is adeejuate, is for Bie pui’chasor to jirove. Tho sale 
being iiuestioiicd on ibis ground, Ihe pnrcliasor is bound to show that 
the considcration-monc'y paid by him represents a lair value of the pro- 

i 

perty purchased, § 

It has boon held, having regard to the rights' of the reversioners, 
that an alienation of a part of or a charge upon the estate, for the pur- 
iwse of. preseiving the whole estate will l..e valid as against the rever- 
sioner's, because by such an act tho widow benefits ilio reversioners. 

A widow, by relinqui.sliing licr estate in favor of the apparent next 
takers, can convey an absolute title to the alienee unimpeachable by any 


* Cobi.u-l Moiipe l)o.s8L'e v. Sli.-uu Lall Eyiick. (Jap. No. W. R, p. l.'ia. 

t CJiniaa (Jolnud lioso r. S. M. Dhuiiee, 1 W.'R, 50; Nuffer ChmiJer 
Buiierjeo f; GiulaJLur Mmulle, 3 W. R, 122; Gopal Chuiider Manua Goiit- 
iiiojice Possee, C W. R., 62. 

+ Itaiu Gopal Ghose r. Enllodeb Pose. Gap. No., W. R, 38.6. 

§ .lodu Nath Siroiu- S. M. Sorauioiioy Posaoy, Wyuiau's Rep., 70. 
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other reversioner* * The surrpder must he in favor of all those persons 
who stand in the position of next takers to hon If the surrender is in 
favor of some of the next takers to tho exclusion of others of the same 
class, such an act will not be valid^ because the excluded person 
w'ill be entitled to complain^ and as against him the alienation will not 
be good. But if the surrender is in favor of tho second reversioner with 
the consent of tlie/r«/ reversioner, it passes an absolute title, f 

When the widow incurs a liability, and it is^ incurred not for satis- 
fying a legal necessity, but on any other account, a decree obtained 
against the widow on the basis of such an obligation will not bind tho 
estate of her husband, and the sale under it will bo a sale of her lifc- 
intevest.J On the other hand, if the debt was incurred {6v a legal neces- 
sity, the whole estate would pass upon a Sale in execution of such a 
deerce.§ If, however, the decree is obtained against the widow in her 
representative character, either as the representative of her luisi)and or 
as the guardian of her minor son, the sale under it will pass the whole 
estate. II 

Wliere tho decree is obtained against the widow as representative 

of licr husband, 7 . e., on account of a debt duo from her late hus))an(],- 

the estate of the husband >vill pass to tbe purchaser, and not the mere 
life-interest of the widow ; and this although the sale-notification might 
state that tho interest of tho judgment-debtor, r/c., the widow, was 
sold.TI In such a case wdiat jiroperty was actually sold is to bo seen, 
and not tbe form of tbe sale-notification, and as Uie debts w’ere the debts 
of tbe former owner, the Imsbaiid of tho wddow", tho sale will pass 
tho rights of tho fc^nier o^vner.*'*' 

^ Jadnmoiii I)ebi v. Saroda Prosotuio Maker joe, 1 Eoiilauis He})., 120 ; 
Protap Cliunder Chowdry r. M. Joymoiice Debee, 1 W. 08 ; Sliauia Smidaree 
V. Siirut C^liuiidc5v Diitt, 8 W, R., 500 ; Kaloe Cooniar Nag v. Kasheo (.'hmidei' 
Nag, 2 Wyai., 212 ; Eojoiiikant Mitter r. Praiiciiaiid Bose, Marsladl, 241. 

t I'rolap Cbuuder Roy v. S. M. Joymouey Debco, 1 W. R., 08. 

i Kfrtto Moyoe Dosee r. Prosuiino Naniiu CHiowdry, (j W. R., ;J03. 

§ Bisioo Behary Salioy v. LallaByjnath Persatl, 1C W. R., 40. 

11 Goluck Chuiidcr Paul v. Maliomed Rohim, 9 W. R., 316. 

K Kaloe Cb urn Mittor v. Sbeebdyal Tewaree, S. D. A. for 1859, ]>. 990 ; 
Biiksb Ali 1 '. Esban Gbundcr Milter, W. R., Sp. No. 119. 

** Geaeral Manager of tbe Raj Duibbuiiga y. Moliaraj Cooiiiar Romaput Sing, 

1 Jl Moore’s I. A., 605. 



When a decree for rent is obtained against a widow as the posses- 
aot^ of a tatooh^ and in execution of that decree, the defaulting tenure 
was sold, the effect of such a sale will be to pass to the purchaser not 
merely the life-interest of the Widow, ^but the whole tenure.* * * § This is 
because the zemindar has the right, either by express agreement or by 
law, in case of a default in the payment of rent, to sell the tenure as 
constituted at the time of its creation, irrespective of the rights of tho 
holder of tho tenure for the time being.f 


THE RIGHTS OP THE REVERSIONERS. 

The persons whose interests are affected by the widow’s alienations 
being the reversioners, it is reasonable to hold that, if they give their 
Consent to such alienations, the alienations will be valid ; and this, for 
two reasons— because the consent of the reversioner will be 
evidence of the existence of necessity justifying alienation ; and 
seemdj because the reversioner, by giving his consent to the aliena- 
tion, will be estopped from questioning its validity afterwards. Tliere- 
fore, independent of the question of legal necessity, the i!\idow’s alie- 
nations will be" absolutely valid if the reversioners have given their 
consent to such transactions J 

The doctrine of consent is founded upon the presumption that, 
when the reversioner gives his consent to tho widow’s alienation, he 
has satisfied himself that the transaction was one which the widow 
was, under the circumstances, justified in en tering into ; in other 
words, that it was not a wanton act on the part of the widow, but 
that it was one for which there was legal necessity.§ 


* Anund Moyee Dossee v. Mohender Narain Doss, 15 W R., 264; Moh ima 
Cb under Roy Cbowdry Ram Kipsore Acliarjee Chowdry, 23. W. R,, 174 

t See Rajkissen Sircar i?. Cbowdiy Jaheurlal Huq, Gap. # 0 . 

I Gocul Chund Chuckerbutty v, Musst Rajranee, 2 iSel. Rep., 213 ; Hem 
Chunder Mozoomdar v, Musst. Taramuttee, 1 SeL Rep., 481. ;lF{rmdabun Cb under 
Eai e. Bisbua Chund Rai, 4 Sel. Rep., 180 ; Musat. Bejoya Bebec »». Muset Uuno- 
poomo Bebee, Note, 1 Sel. Rep., 215 ; Bajlukhee Bebeo P. Gocool Cbunder 
Cbowdry, 12. W. R , 47, P. C. R. 

§ Kali Mobun Deb v. Bhunonjoy Sabo, 6 W. R, 51 j The Collector of 
MasulipaUm e.C. V. Narainapab, 8 Moore’s I. A , 529, 650. 




Itjb,s beep held in some caseaf that, if a reyerainiw gafe Wfe ; 
consent to an alienation, and died during the widow's life-time, hie 
heirs will be bound by such consent. 


The consent of the reversioner to the widow's alienation may be 
given in various Ways. The mere attestation of the widow’s deed of 
alienation by the reversioners is not conclusive evidence of theii: con^^ 
sent. In the case of Raj Lukliee Debee v. Gocool Chunder Chowdryf 
will be found the following remarks of the Privy Council : — 
Their Lordships cannot affirm the proposition that the mere attesta- 
tion of such an instrument by a relative necessarily imports concur- 
rence. It might no doubt, be showm by other evidence that, when he 
became an attesting witness, he fully understood what the transac- 
tion was, and ihat he was a concurring party to it ; but from the mere 
subscription of his name that inference does not necessarily arise." 

SUITS BY BEVEESTONERS. 

The Courts of this country, and also the Privy Council, have held,^ 
from a long time, that the reversionary heirs, though their interest 
is only contingent, have a right to maintain a suit to rtestrain waste by 
the widow. The reversionei^ may, in a suit against the alienee, obtain 
a declaration that the alienation was without legal necessity, and, 
thereforjB, void beyond the widow's lifo-time.§ When the suit is 
brought after the widow's death, it takes the fonn? of a prayer for 
declaration and for possession, ^ 

The suit for a declaration that the widow’s alienation was invalid, 
must be brought bynthe 7ie.vt reversioner. 

A suit by the second reversioner during the life-time of the first 
reversioner will not lie,|| A petition of disclaimer filed by the 

g( m 

^ Eunjeetram Koolal r. Mahomed Waris, 21 .W. R., 49-; See also Oally Cband 
Rutt>. John Msore, I’^Fultoa, p. 73. 

t *12: ,W,' R,*47 PiC. B. - 

. 1 Ujjalmoni Doi^e v, Sagormoni Dosee, 1 Taylor and Bell, p. 370 ; Haridas 
iJutt V, Rangumoni Dosee, Vyavastlia Darpana, Eng. Ed.,p. 124 ; Rajlukhee Debee 
V. Gocul Chunder, 13 Moore’s 1, A.. 209, 224. 

. §-Sec.42,ActI. of 1877,'ai. (e) 

II 'Bamdhone Buksi r. Punchanun Bose, S. D. Dec. for 1863, p. 641 ; Jadoo*^ 
moni Dehee Saroda Prosonno Mukerjee, 1 Boulnoip, Rep., j>. 120 ; Goguu 
Chunder S^en Joydurga, S. D. A. Decisions for 1859, p. 620. 
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v imjfift$diaie reversioner in the suit brought by the second reversioner 
will render the suit by the latter maintainable/ 

Wlien the widow has sold, and the whole of the consideration- 
money was appropriated to the payment of necessary expenses, the 
sale will be valid as against the reversioner. But when the alienation 
was not necessary, and the consideration was appropriated by the 
widow to her own use, the sale's invalid, and the reversioner will be 
entitled to have the sale set aside without being required to refund 
the purchase money. If, however, the sale was partly necessary and 
partly unnecessary^ it will be set aside only when the reversioner agrees 
to refundf that portion of the purchase-money which was appropriated 
to the necessary expenses of the widow. The reversioner must also p)ay 
reasonable interest to tlie purchaser upon the said sum, and the pur- 
chaser must account to the reversioner the rents and profits of the 
property during the time that it was in his possession, both the interest 
and the account of rents and profits to run from the date of the widow’s 
doiith.t Such a i)rinciplo is perfectly equitable ; the reversioner’s rights 
are protected, and the purchaser is not unnecessarily endamaged. 

If the widow sold for legal necessity -when the money could have 
been raised by a mortgage, it was held,% that the reversioner cannot 
set aside the sale without placing the purchaser in the same position 
as that in which he would have been if the widow had mortgaged 
instead of selling. lu/ the same case, Peacock, C. J., expressed a 
doubt whether such a sale could at all be sot aside. He thought that, 
if the widow elected to sell when it would be mor^ beneficial to mort- 
gage, the sale could not be set aside as against the purchaser, if the 
widow and the purchaser are both acting honestly ; and the reason 
assigned for this conclusion is, that the interest of the money raised by 
the mortgage must be paid out of the estate, and thus the income of 
the widow would necessarily, be reduced for the benefit of the rever- 
sionary heirs. 

^ Hojonikant Mitter v. Preni Chund Bose, Marshall, 241. 

t Phool Chund Lall v. Ku<^hoobtm Sahye, 9 W. E., 108. 

J Moteoram Kuraar v, Goiial Sahoo, 20. W. R, 187. 

§ Phool Chand Lall t?. Rughoobuii Sahye, 9 W. R, 108. 
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If there is a mortgage on the property by the last owner at tlie 
time when the widow alienates the property, the reversioner can recover 
the property from the hands of the purchaser only by paying the 
amount of the money duo on the mortgage.* 

There might bo circumstances under which the reversioner will 
be justified in suing to remove the widow from possession and the 
Courts will bo justified in granting such a relief. A Court will not be 
justified in removing the widow from possession of the estate when 
she is only guilty of an alienation in excess of her powers as a 
Hindu widow — an alienation ^hichis only binding during the widow’s 
life-time, but wliich is not binding on the roversioners.t To justify the 
Court in adopting this extraordinary remedy, there must be, on the 
part of the widow, something more than a more alienation — some dis- 
tlnef act of waste — or some, positive act of fraud, to injure the interest 
of tlie reworsioners, must be made out. For instance, if the widow 
att(‘mpt(*d to sell the property, alleging a debt of her husband which 
slio could not otherwise pay, and it appeared that this lepresentation 
of tlie widow was false, that there was no debt of her deceased husband 
to j)ay, and that this was a mere pretence for alienating the property 
from the revorbioiiers, — ^in sifch a case the widow will be removed from 
possession. It was clearly a fraudulent and collusive attempt on the 
part of the widow' to create evidence which, if true, would be binding 
on the roversi oners. t 

If the first reversioner does not sue, the fiecond has a right to 
maintain the suit, on showing that the first reversioner is implicated in 
the alleged fraud or 1v^asie.§ 

The removal of iho widow from possession of the estate does not 
ieprivo her of the substantial rights of property. Beyond being de- 
)rived of possession, she is not deprived of any of the other advantages 
jf property. She continues j)roprietor as before ; and the Court 

* Moulvio Mohfuued Sliuuiahool llooda ». Sliewakrum, alias Boy Doorga 
Persad, 22 W. E., 409. 

t Pranputty Kooer Futteli Bahadur, 2 Hay’s Eep., 608 ; Brindu Chow- 
draiii ». Peary Lai Cliowdry, 9 W. K., 46. 

X Moonsliee CaBimuddeen v, BaniDjiss Onssaiii, 2 W. B., 170 ;S}iatiia Sundry 
Chowdrain v, Juiuoona Clfowdrain, 24 W. B., 86 ; Badha Muhun Dhur Bam 
Dass Dey, 3 B. L. B. 362 ; Guuesh Dutt v. Musst. Lall Mutee Kooer, 17 
W. K„ il. 

§ Kooer Golab Sing v, Bao Kureem Sing, 14 Moore’s T. A,, 193. 
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appoints some person (usually the next reversioner) as manager ot 
receiver to take charge of the property and to account for the rents and 
profits of the same to the Court, which it holds for the benefit of the 
widow, and makes over to her periodically * 

Under the old Civil Procedure Code (Act VIll of 1859) it was 
held that a reversioner’s intorest was not saleable in oxecutiont of a 
decree. The present Code of Civil Procedure (Act X. of 1877, sec. 
266, cU.) has expressly provided that such rights are not saleable in 
execution. 

If the reversionary heir, however, voluntarily sells his reversion- 
ary right, a Court of Equity will compel him to fulfil his contract on 
his succeeding to the estate.} 


MAINTENANCE OF THE WIDOW. 

The%vi(low, when she is not an heiress, is entitled to maintenance 
according to all the authorities ; and it is to be provided her by those 
persons who have inherited the property which belonged to her late 
husband. The obligation to maintain the widow is, therefore, not a 
personal one ; it is a sort of a charge upon the property of her hus- 
band in the hands of the heir.§ This, however, docs not preclude tho 
widow from obtaiping a personal decree on account of maintenance 
against tho person w^ho is bound to provide her with it. || A decree 
for maintenance is not generally a personal decree against the defen- 
dant, but is a decree against him, so far us he is^in possession of the 
assets belonging tU the widow’s husband, and for that reason liable 
to satisfy the decree for maintenance.^ Therefore, a suit brought by 
the widow against her husband's brother or other relatives, for main- 
tenance, must be dismissed, if it is shown that the defendant inherited 

Miissamut Moharanee r. Nudu Lall Misser, 10 W. B., 73. 

+ Koi’tij Kooiiwar Komul Koonwar, 6 W. 11., 34 ; llam Clmndio Tantro 
doss V. Dhuitno Narain Ohuckerbutty, 15 W. R, 17, F. B., Bhoobun Mohun 
Baaerjee v. Thacoojc Dass Biswiis, 2 Indian Ouriut N. S., 277. 

} Pc/' Bhkab, J. in Ram OhundroTantrodoss v. DliunnoNarainCliuckerhutty, 
15 W. R, 17, F, R 

§ Bboirub Cbuudor Gboso Nobo Ch under Oooho, 5 W. R, 111, C. B. 

II Baijun Dobey Brij Bhookun Lall, 24 W. R, 306. 

IT Tarunginee Dossee v. Vhowdij Dwaika Natb Mueant, 20 W. R, 196. 
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no property from the husband of the widow,* The widow of a 
deceased member of a joint family is entitled to claim maintentinoe 
from her father-in-law and her brothers-in-law, t as her husband’s 
interest in the family property passes to them. The maintenance of a 
son’s widow has been held by the Calcutta High Court to be a mere 
moral duty on the part of her father-in-law, which in case of a broach^ 
is not enforceable in <l Court of law.J 


If the heir had taken the property of the widow's husband, he is 
primarily responsible, both in perbOiJ and property, for the widow’s 
maintenance, llo cannot resist the widow's claim by saying, tliat the 
property out of which the widow is entitled to be maintained is no 
longer in his bands, but that it has been transferred and* passed iido 
some other hands. On this point it was observed by the High Court 
of the North-Western Provinces that ‘^the heir who takes and becomes 
possessed of the estate of the deceased, must be held to continue to 
be primarily responsible, both in person and property, for the main- 
tenance of the widow, even though he should have fraudulently 
transferred that estate, or otherwise have improperly wasted it ; and 
the widow is bound to look to the heir for her maintenance, and to 
claim it from him primarily, rather than from the estate transferred or 
wasted which may, nevertheless, resort answerable to her clainn§ 

The widow, who is guilty of unshastity, is not entitled to claim 
maintenance from the heirs of her husband. || if she is guilty of 
unchastity during her husband’s lifetime, she candot claim maintenance 
after his death. If the widow is guilty of improper conduct, such as 
having eloped from the residence of her husband, she forfeits her 
right to future maintenance from the heirs of her husband.ir 


♦ Khetiamoui Doseo 7J. Kabi Nath Doss, 10 W. B., 89, F. B; see Sabitra 
Bai V, Lukshmi Bai, 1. L. li, 2 Bom., 573 ; Mad. Dec. foi 1859, pp. 5, 205, 212 ; 
Roma Bai v. Trimbuek Gonesh, 9 Bom. H. C,, 283. 

+ Must. Lalti Kuar v, Guiiga Bishuu, 7, N.-W, P., H. C., 201. 

J Khetra Moni Doss v. Kashec Nath Doss, 10 W. R., 89, P. B. 

§ Ram Chunder Toiaun v. Mutt. Jusoda Kuar, 2. N.-W. R., Rep., 134, 

|j 2 Macnaghten, 112. 

IT Ranee Basunt Kumaree v. Ranee Kumul Kumaree, 7 SeJ. Rep., 108. 
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If the widow who has been receiving maintenance from tho heirs 
of her husband becomes unchaste, it has been held that she will be 
deprived of her maintenance.* * * § 

The Bombay High Court has ruled, that a widow getting main- 
tenance under a decree will not be deprived of it by the fact of 
subsequent incontenence.t 

The widow’s right of maintenance cannot be defeated by any- 
thing short of gross misconduct on her part, or a testamentary or a 
nuptial gift on iho part of the husband. The husband cannot defeat 
her right of maintenance by an express clause in the will. The 
widow ’fi> right of maintenance a risoa by marriage, it is not a matter 
of contract ;t it exists during tho husbiiiid’s lifetime, and continues 
after his death. It is a legal obligation attaching upon himself 
personally, and upon his property after his death. He cannot free 
himself of this obligation during his life-time, nor can his heir after 
bis deatli, so far as he inherits his property ; and a devise of the pro- 
perty will not authorise tho devisee to hold the property free from 
tho widow’s claim to maiutouauce, when neither the testator nor Ins 
heir could Lave resisted such a claim. It has been held, that, in Bengal, 
a widow has no indofoasilde vested right ixi the propertj^ left l)y her 
husband, though she has, by virtue of her marriage, a right, if all tho 
property bo willed away, to maintenance. § 

The obligation of^the widow to reside with her husband’s family 
is now treated as a more moral one, and tho infringement of the^ame 
by the widow does nut carry with it any penalty. 

Where a person purchases property without notice of the existence 
of the widow’s right of maintoiianee as a change upon the said property, 
it has*\)een held, that tho property in his liands will not bo liable for 
such maintenance.1] The amount of maintenance must be determined 


* Kerry Kolitonee v. Monceram Kolita, 19 W, E., 405, Jackaoii, J. 

+ Honatna v Turnaniabliat, I. L. II., 1 Boiu, 569. 

J Sullingai)a i\ Sidava, T. L. E., 2 Bom., 624. 

§ Bhubunmoyee r, Eainki&sore, S. D. D. of 1860, p. 489. Sec also Sonatun 
Bysack i>. S. M. .Tuggui Rnndareo DoHsee, 8 Moore’s I, A., 66. 

11 Aholya Bai I>ebia v, Lukliee Moiiec l>ebi.<», 6 W. R., 37. 

^1 Siimati Bhogobati Dosi v, Kamiilal Mittw, 8 B, L. E., 225. 
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teforeband, either by decree or by contract, and made a charge upon 
the property conveyed, before the same in the hands of a 6ona 
purchaser for consideration can be made liable for it* 

Whore the widow has obtained a decree fixing a certain sura as 
her maintenance, to be obtained put of certain property, it was held 
that she has a right to have this amount declared as a chai’ge upon the 
property into whosesoever hands it may como.f 

Whore property was confiscated by the Crown on account of 
robollion, it was held that the widow of Uie former owner, whoso sons, 
the then owners of the property, were guilty of rebellion, was entitled 
to maintenance from Government out of the property 'yvhich had been 

coiifiscatod.t 

The Bombay High Court has ruled that, to make the purchaser 
liable for the w idow’s maintenance, it must be shown that he w'as a 
party to the fraud which the heir was practising upon her to deprive 
her of her maintenance,§ 

The amount of maintenance to which the widow is entitled is 
generally a question of fact. The amount of the family property is 
always an element in the consideration of this question ; as also tho 
numlxu* of other poisons w^hose wants and necessaries are to bo mot out 
of tho fainily propoity and other obligations that there are upon tho 
said }>roporty. 

Tlie amount of maintenance which is awarded to a widow may 
sometimes be varied ; as, whore tho family property is reduced subse- 
quent to the date of the award of maintenance, the defendant may 
apply to tho Court to have the amount of maintenance reduced on that 
ground. II On the samo priuciplo, the widow may apply for tho eu- 
hancemcntlf of the amount if the assets increased, • 

W^lioro a Hindu widow has received certain property as and for 
her maintenance, she cannot, when she has exhausted it, enforce from 


f * Nath Samuut v, Maharanee Adhiranee Nai*aiii Koomari, 20 

W. R., 126. 

t Koomari Dobia v, Roy Lutchmeeput Sing, 23 W, R, 33. 

X Muwriamut (JoUl) Koouwar The Cullector of Benaras, 4 Moore's L A., 246, 
§ Ijukshinaii Ram Chinulra lu Satyabhama Bai, I. L. R, 2 Bom., 404, 624. 

II Ruka’liai n CnnilA Bai, I. L. R, 1 All, 694, 

% Sreoram Bhattacharjee v, Puddomookhoe Debee, 9 W. R., 152. 
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i tbe tektives of her husband; or from the familj estate; a further allot* 
ment or a money allowance for maintenance.^ 

' How far the widow is entitled to claim arrears of maintenance in 
a suit declaring her right to it; has sometimes been raised. It is not 
necessary that there should be a demand and refusal to entitle her to 
claim arrears. Without a previous demand and refusal, she will, 
nevertheless, be entitled to it. A demand is not necessary to create 
her right to it.t 

There may be cases in which the circumstances are such that her 
claim to arrears will be disallowed. Long neglect on her part to claim 
the same, and tlie fact of her being maintained by her parents or other 
near relatives, without her being obliged to incur any expense on 
account of it, will probably, be grounds on which a Court will be justi* * § 
fied in disallowing her claim to arrears of maintenance. f 

In addition to her right of maintenance, the widow is entitled to 
reside in the family dvrelling-house of her liusband. The son or other 
heir Oiinuot turn her out of the same w'ithout providing for her a suit- 
able residence elsewhere : nor is the purchaser from the heir entitled 
to turn her out of the family residence. § ‘ The same principle w^as 
maintained by the Allahabad High Court, where it was hold,|| that the 
purchjiser from the nephew w^as not entitled to evict the widow of his 
vendor’s uncle froiil the dwelling-house, in a part of which she was 
living from the time' ofr her husband.1I 

The widow is entitled to a share of the family^ property, in case of 
a partition, among her sons or other heirs, of the same. The share 
which the widow gets is equal to that of each of her sons.** She 
obtains it in lieu ot her maintenance. , 


* Babitri liai v. Luxtiii Bai, 1. L. B., 2 Boiu, 573. 

t JLvi V. Batnji, 1. L. R, 3. Bom, 207 ; Sukvar Bai d, Bhovanii, 1 Bom. H. 
C. 194 ; Voiiciipaclya v. Kavari Hengasee, 2 Mad. H. C. Bep., 5^. 

J AhoUya Bai Dobia n Lukhee Monee Debia, 6 W. E., 37. 

§ Mtingala Debi v, I>inonath Bose, 12 W. B., 35, A. O. J. 

II Ganri v. Chandra Moni, I. L. E., 1 AIL, 262. 

If Bhigham Dasa v, Pura, 1. L. B., 2 AU., 141. 

Bayabhaga, Chap. HI, Sec. II, para. 29 ; Prau Kissen Mitter v, Mutto 
Sundery Bossee, Fiiltop., 389. 
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* 

The fmtih&r is entitled to ^ shAt^^bot ibe ThAtefote, 

if the step*iholher is dhildiess^ Sb«f n^ill enly get a hiatotodauce. * The 
share of the mother is contributed by her sons from their portion of 
the inheritanoe.f Where a Hlndti died, leaving six sons, one of 
them ^as by his first wife, who was dead j the remaining five sons by 
his se(k)nd wife, who was living ; and a third wife, who was childless, 
was living. On a partition among the six sons, it was ordered that 
tlie son whose mother was dead shall get one^sixih of the estate, the 
remaining five-sixths to be divided into six equal parts, of which the 
five sons and their mother shall get one shaae each. But it was further 
ordered, that before any partition be made, the Master do enquire and 
report what would be a requisite sum for the purpose of securing a 
suitable maintenance for the childless widow, and that the said sum bo, 
in the first instance, set apart for the purpose.} Where property was 
divided between four sons, three of them the sons of one wife, and the 
fourth the son of the second wife, it was held, that the property will 
be divided into four equal parts, of which one share will go to the only 
son of the second wife, who will get no share, but will be entitled only 
to maintenance from het son. The remaining three shares to be again 
divided into four equal parft, of which the three sons and their mother 
shall take one share each.§ 

In the same way, the grandmother is entitled to a share when 
the partition is made between her sons and granJsons^ but the right 
of the great grand -mother to a share is nowh\>re admitted |1, though 
she is declared entitled to maintenance. 


THE RE-MARRIAGE OF WIDOWS. 


Act XV. of 1856 of ^0 Governor-General in Council provides for 
the re-marriage of Hindu widows and declares that the issue of such 
marriage shall, bo legitimate. It also provides that, rights of inheri- 
tance or of maintenance, which the female heir possesses in the property 


* Dayabhaga, Chap. HI, Sec. II, para. 30, 

+ IsMur Chuijder Corformah v, Gobind Chuuder Corfonjaab, Macn. Cons, of 
Hin. Law, 74 

{ Sceb Chunder Bose v. Gooroo Prosaud Bose, Maep. Cons, of Hin*'^ Law, 62. 
§ Srimati Joomoncy Dassee v. AttAram Ghose, Macn. Cons, of Hin. Law., 64. 
(I Macn. Cons, of Hm. Law , 28 ; See also Gooroo Piosand Bose i?. Shib 
Chunder Bose, Macn. Cons, of Hiu. Law, 29. 
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of lat^ owner at the time of her re*marriago, shall cease and determine 

Upon her re-marriago ; but a right of property conferred by will, when 
larger than the widow’s estate under the Hindu law, shall not so 
determine,* She is not to be deprived of any rights occruinjjr 
her re-*marriago. Whore, therefore, the son died ajter his mother had 
re-married, she was hold entitled to succeed him as his heir.f The Act 
also provides for the guardianshipj of the children of the deceased 
husband on re-marriage of his widow. Few marriages among the 
high caste Hindus have taken place in accordance with the provisions 
of the Act. But there is a custom, only among the very lowH'&t classes 
of Hindus, of re-marrying their widows. In the Presidencies other 
than Bengal, these marriages have obtained a recognised footing Such 
marriages are called among the Maharattas, and inGuzerat,§ 

This kind of union is also allowed to women who are wives, and who 
are separated from their husbands by a sort of divorce, which is allowed 
under certain siiecified circumstances ; as for instance, when the hus- 
band is prov(Hl to be impotent, or the parties continually quarrel, or 
V here the marriage u as irregularly concluded, or where by mutual 
consent the husband breaks his wife’s neck ornament, and gives her a 
char chiitee,\\ 

Where a undow enters into this form of a Pat marriage, she is 
obliged to give up all she inherited from her first husband to her hus- 
band’s relations ; she is allowed to retain only what was given to her 
by her parents.lF Thi.^ is in the Bomba} Presidency ; and the same 
principle has been applied by the Madras High Court to the case 
of the second marriage of a Maravor woman.** •The custody of the 
children, except infants, also belongs to tbo representatives of the first 
husband. tt The children of Fat widows are never considered illegitim- 
ate. They are legitimate equally with those by their first marriage. 

* See TL 6 of Aut XV of 1856. ' — — 

t Okborah Soot v, Bhedeii Barianee, 10, W. B., 34 ; 11, W. B., 82 ; See also 
Mufist Buj)an r. Hukmi Singb, Punjab Customs, 99. 
t Sec. HI. 

§ Steele, op. 26, 168; /Se^Babi Gobinda Valad Teja, L L. E., 1 Bom, 97. 

11 Steele, p. 169. 

^ Stede, p. 169 ; West and Bubler, p. 99 ; IlurkOonwar Button Baee, 1 
Borradaile, 431 ; Treckumjee v. Mt. Laro, 2 Bomadaile, 361. 

Murugayi v. Viromakali, 1. L. K., 1 Mad. 226. 
ft Stede, p. 169. 
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« 

180. p ' - - BS. 294, 295, 296, & 297~Or(itfr of discharge 
tinder s, 215 — Revival of Proceedings,'] An order of a district 
Magistrate, directing the revival of certain criminal proceedings 
against the petitioners who had been discharged under s. 216 of 
the Criminal Procedure Code by a Subordinate Magistrate after evi- 
dence had been gone into, quashed as illegal and ultra vires. 

As the case was one of improper discharge, and came before the 
Magistrate under s. 295 of the Criminal Procedure Code, the proper 
and only course for liiin was to report it for orders to the High Court, 
which, if of o])inion that t|ie accused were improperly discharged, 
might, under s. 297, have directed a re-trial. 

The case of Sidya bin Satya differed from. In the matter of 
th<f petition of Mohesh Misiree. 1 Calc. 282. 


131. 

s. 296— See No. 513. 

132. 

s. 297— See No. 365. 

133. 

6. 314— See No. 595. (6.) 

134. 

8. 346 — See No. 262. 

135. 

s. 390 See No. '213. 

136. 

s. 454— Sfee No. 595. (a.) 

137. 

ss. 467, 468, 469, 471 — Prosecutioyi— Procedure.] 


S. 471, Act X. of 1872, does not deprive the Court which possesses 
the power of trying an offence mentioned in ss. 4(?7, 468, and 469, of 
the power of trying it when committed before itself. —27ic Queen v. 
Gw Baksh 1 All. 193. 

138. ss. 468,469 — See No. 593. 

139. ss. 468, 471, 472, 473 . — Offence against Public 

Justice — Offence in contempt of Court — Fiosccution — Proceslure.] 
All offence against public justice is not an offence in contempt of 
Court within the meaning of s. 473, Act X. of 1872. 

But notwithstanding this, the Court, Civil or Criminal, which is 
of opinion that tliore is sufficient ground for enquiring into a cliarge 
mentioned in ss. 467, 468, 469, Act X. of 1872, may not, except as is 
provided in s. 472, try the accused person itself for the offence 
charged. 

The case of Sufoioolah (22 W. R., Cr., 49) followed. 

Ths Queen v. KvUaran Singh , — 1 All. 129* 
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140. Offence against Public Jnstice.^Offente in con- 

tempt of Court — Prosecutmi — Prncedurefj An offence against pub- 
lic justico is not an offence in contempt of Court within the meaning 
of s. 473, Act X, of 1872. 

The C )ur^ t'lvil or Criminal, which is of opinion that there is 
sufficient ground for liHpiiring into a charge inontioncd in ss. 407, 4(58, 
4()ff, Act X. of 1872, is not i)recliul.'‘(l In the j»rovisions of s. 471 from 
trying the accused ]»crson itself for the often charged, — The Queen 
y^Jacat MaL 1 All. 1(!2. 

141. S.471 — Act XXTIT. o/*18r>l,s, 10 — Order sending 

case to Magistrate for enquhing info offruce oj giring false 
evidence — Preliminary enqnhy — J^agncucss of charge,'] Although 
P. 16 of Act XXIJl. of 18(;i giv(‘s Civil Courts j)owors similaiMo 
those conferred on <,dvil and Criminal (courts alike hv s. 471 of the 
Criminal Procedure (5ode, the whol(‘ law a.s to tlie |)i‘oe(‘dure in (?ases 
within iliOso sections is now ernl)odi(‘d in s, 471 of the Criminal Proce- 
dure Code. 

« 

In a suit brought to recover posses«5ion of certain property, tlie 
Judge decided one of the issues raised in tlic plaintiff’s favour, but on 
the important issue as to whether tlie plaintiff* ever had possession, ho 
found lor the defei\-dant. The plaint df was not ovamiiied, l)ut on the 
issue as to possession he called two witnesses. The Judge disbelieved 
tbeir statements, and consideiing that tlie plaintiff' had failed to prove 
his case, lie gave judgment for tlie (lefeiidaut, without requiring him 
to gi\o eviileiiee on that issue. In the concluding paragraph of his 
judgment, the Judge directed the depositions of tlie l^^o witnesses 
above f’cfcrred to, togetber with tlie J^nglish memoranda of their evi- 
dence, to be stmt to the Magistrate, with a view to his eiujuiring whe- 
ther or not tlioy had voluntarily given false evidence in a judicial 
proceeding : and he further directed the Magisfraio to enquire whotlier 
or not the plaintiff laid abetted the offence of giving fal.se evidence, 
on the ground tliat as the witnesses were tlie jilaiutlfPs .servants lie 
must personally have inffuencetl tlieni. and also to enquire whetlier the 
plaint, which iho jdaintiff hael attested contained averments which he 
’ ^ fjilso. On a motion to quash this cider, /ic/./, that, umler 

1 ' .. vLi.. Ci irniual Procedure Code, the J udgo has no power to m\d 
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a case to a Magistrate except when, after having made such prelimi- 
nary enquiry us may be necessary, he is of opinion that there is suffi- 
cient ground (i. e., ground of a nature higher than mere surmise or 
suspicion) for directing judicial enquiry into the matter of a specific 
charge, and that the Judge is bound to indicate the particular state- 
ments or averments in respect of which he considers that there is 
ground for a charge into which the Magistrate ought to enquire, and 
that tile order was bad because the Judge had made no preliminary 
enquiry and because it was too vague and general in its character. 
The Queen v. Baijoo LalL — la the matter oj the petition of Baijoo 
Lull. 1 Calc. 450. 

142. s. 521— See No. 542. 

143. XVllL of 1872, s. 1) — See No. 229. 

144. XVIU. of 1873— See No. 99. 

145. s, 93, cl. («) — Seo No. 421. 

146. cl. (A)— Sec No. 408. 

147. XIX. of 1873, s. 241, cl. (i)— See No. 422. 

148. HI. of 1874, ss, 7 and 8 — See No. 394, 

149. VI. of 1874— Council Appeals Act — Letters 

Patent^ 1862, cL 39 — 24 arid 25 Vict,^ c, 104, s. 9 — 24 and 25 VicL^ “ 
c. 67 (Indian Counci fs Art)^ s, 22 — Power of Indian Legislaturef\ 
The provision in s, 5 of Act VI. of 1874 that whwe there are con- 
current decisions on facts, the case must, in or^er to give a right of 
appeal to the Privy Council, involve some substantial question of law, 
is not ultra vires of^he [) 0 \vcr of the Indian Legislature as being a 
curtailment of the jurisdiction given to the High Courts by the Letters 
Patent, 1865, cl. 39. 

Cl. 39 of the Letters Patent of 1865 does not rest for its antliority 
on the 24 & 25 Viet., c. 104, and was not inserted in pursuance of 
that Act ; consequently any power which it gives to admit an appeal 
to the Privy Council from a decision of the Higli Court on its Appel- 
late Side, is not one of the powers which the High Court is^ by the 
first part of s. 9 of 24 and 25 Viet., c. 104, commanded to exercise. 

S. 22 of 24 & 25 Vici., c, 67, must be read with ss. 9 and ll of 
24 & 25 Viet., c. 104. By the express words of s. 9 all previously 
existing powers were reserved to the High Court provided the Letters^ 
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Patent did not interfere with them, and as to these powers the 
Governor-General in Council is expressly empowered to legislate. 
Even if, therefore, the power to admit an appeal to the Privy Ooanoll 
were conferred by the Letters Patent, under the authority of 24 and 25 
Viet., c. 104, it was, not being a new power, subject to the legislative 
control of the Governor-General in Council. 

The 7^aiio decide^idiin The Queen v. 3£eare8 (14 Beng. L. R., 106) 
dissented from. 

Where there were two concurrent decisions on facts, an applica- 
tion to appeal to the Privy Council was refused, the right of appeal 
from a decision of the High Court on its Appellate Side, simply on 
the ground that the subject-matter of the suit was above Rs. 10,000 
having been taken away by Act VI of 1874, s. 5. — In the matter of 
the petition of Feda Hossein* [1 Calc. 431 

150. See No. 183. 

151. 11, 14 and 15— See No. 191. 

152. — — -IX. of 1875, 8. 3 — Majority Act — Minor — Guardian 
ad litem,'] The appointment of a guardian ad litem is sufficient to 
make the minor party subject to s. 3, Act IX. of 1875, and to consti- 
tute his period of majority at 21, at any rate so far as relates to the 
property in suit, eiotwithstanding that such minor would but for such 
appointment have attfjined majority at 18, — Suttya Ghosal v. Suttya^ 
nu7id Ghosal. [1 Calc. 388. 

153. X. of 1875, ss, 32 to 37 — High Cburt Crimhml 

ceduve Act — Hindu prisoner — Constitution of jury^ A prisoner 
not being a European British subject, wdio is not charged jointly with 
a European British subject, is not entitled, under the provisions of the 
High Court Criminal Procedure Act, to bo tried by a jury of which at 
least five persons shall not be Europeans or Americans, — The Queen 
r. Laluhhai Gopaldass. 1 Bom. 232. 

154. -“S. 147 — High Courts Criminal Procedure Act 

. — Ca$e transferred to High Court — Refund of fine on quashing 
conviction — JS'otes of evidence taken by Magistrate.] The High Court 
has no power, under s. 147, Act X. of 1875, to order a fine to be 
refunded on <juushing a conviction. 
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The Court in thisi instance decided whether the case should he 
transferred under s. 147 on the notes of the evidence taken by the 
Magistrate at the trial. — The Queen, on the prosecution of Mot ad Ali 
V. HaJjee Jeebun Bux, 1 Calc. 354, 

155 ^ — ^ High Courts Criminal Procejdure *Act — Case 
transferred to High Court — Notice to prosecutor — Penal Code {Act 
XLV- of 1860J 88, 292 and 294 — Specific charge — Procedure on 
transfer to High Court.'] In an application for the transfer of a case 
under s. 147, Act X. of 1875, in \vhich the prisoner has been con- 
victed and is undergoing imprisonment, it is in the discretion of the 
Court to order, for sufficient prirnd facie cause shewn, that the case 
be removed, without notice to the Crown. 

Semhle, — charge under ss. 292 and 294 of Act XLV. of 1860, 
should be made specific in regard to the representations and words 
alleged to have been exhibited and uttered, and to be obscene ; and the 
Magistrate, in convicting, should in his decision state distinctly what 
wore the particular representations and words which he found on the 
evidence had been exhibited and uttered, and which he adjudged to be 
oh.scene, within the meanings of those sections. Where no such speci- 
fic decision has been given, the High Court, when the case has been 
transferred under s. 147, Act X, of 1875, may either try the C£|se de 
novo, or dismiss it on the ground that the Magistrarte has come to no 
finding on which conviction can be sustained.-— if Ae Queen v. Upendro^^ 
nath Doss, 1 Calc. 356. 

150. XIII.t)f 1875— See No. 532. 

ACTS (OF THE LOCAL GOVEENMENTS.) 

157. Bengal, HIM 1864, s. 33 — Municipal Commissiomrs-^ 

Appeal against Assessment — Jurisdiction of Civil Court,] A suit to 
set aside an order made on an appeal under s. 33 of Bengal Act III. 
of 1864 to the Municipal Commissioners against a rate assessment, 
and to reduce the tax levied by them under that Act, on the ground 
that they have tried the appeal in an improper way, and have exceeded 
their powers and acted contmry to the provisions of the Act, cannot 
be maintained in the Civil Courts. The decision of the Commissioners 
in such an appeal is absolutely final. — Manessur Dass v. TkeCollector 
and Municipal Commissioners of Chapra^ 1 Calc., 409, 
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Bengal, III or 1864 to Mai!)IiA 8, Vlll or 1865. [I. L, R. Bio. vou L 

158 . VIII. of 18G9, s. ^7 — Limitation — Suit for pomssion 

with Mesne Frojits—Defefidanta— Title.] A suit for possession of 
certain lands by establishing the plaintiffs howla right/^ and for 
mesne profits, brought against the shareholder of the talook in which 
the lands are situated, a former talookdar, and certain ryots who paid 
rent to the first defendant, is not a suit to recover tlie occupancy of 
the land from which the plaintiff* has been illegally ejected by the 
person entitled to receive the rent, within the meaning of s. 27 of 
Bengal Act VIII. of 1809, and is not governed by the limitation pro- 
vided by that section. — Khcijah Ashanoolah v. Maindhone Bhatta^ 
charjee. 1 Calc. 325. 

159 . sK 98 — Suit for value of Crops — Dhlrahit — Jurist 

diction — ‘Small Cause Court^ The plaintiff made a complaint to 
the Magistrate against the defendant, his landlord, for forcibly carry- 
ing away his crops ; wliereiipon the defendant was tried, convicted of 
theft, and punished. The plaintiff then instituted a suit against the 
defendant in the Munsifs Court, apparently under s. 95 of Bengal Act 
VIIL of 1869, and obtained a decree declaring the distraint to be il- 
degal, and directing the crops to be given up to him. Tlie defendant 
offered to give up a smaller quantity than was mentioned in the decree* 
The plaintiff* refused to take the same, and brought a suit in the Small 
Cause Court to recover the value of the quantity lie liad claimed before 
the Munsif and something additional. Hddj that the Small Cause 
Court had no jurisdiction, and that the suit ought to have been brought 
under s. 98 of Bengal Act VIIL of 1869, — llyd^r Ali v. Jafar AH, 
1 Calc. 183. 

160. — Madras, VIII. of 1865 — ^Whoro the parties are bound 
to exekange written engagements in the shafjie of pattas and muclial- 
ka^, the landholder must, in order to maintain a suit under s, 9 of Madras 
Act VIIl. of 1805 to enforce acceptance of a paita, show that he haa 
tendered a patta in writing, A mere indefinite demand or notice, 
whether written or unwritten, is not sufficient to sustain such a suit — 
Syaud Chanda .Miah Shaib v. Lakshmana Aiyangar, 1 Mad. 45, 

lOl. 2. Landholder'] A Zemindar hypothecated certain villages 

cainprised in his Zcmiiulari as security for a debt, at the same time 
leasing the said villages to the mortgagee at an annual rent, the 
amount of which was to he, as it fell due, crovdited in liquidation the of 
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debt. Held that the plaintiff, who w'as the assignee of the hypotheca- 
tion deed and the lease, was not a “ Landholder” within the meaning 

IM 4 ' 

of Madras Act VIII. of 1865 . — Zinulabdin liowten v. Vi'jien 
Virapniren, 1 Mad. 49. 

161 (a) — Bombay, V. of 1862 — NarVadari or Bhagdari village — 
Partition among N arvadai'S or Bhagdavs,'] There is nothing in Bom- 
bay Act V. of 1862 which debars a Civil Court from making a diecree for 
the parlJtion of Narvadari land among the Bhagdars, even though such 
partition may cause a further division of recognized sub-divisions of 
VeriMrfi v. Raghahhai. 1 Bom. 225. 

162. TX. of 1863, s. 2 — Cotton — Adulteration — Possessiorh’] 

Possession of adulterated cotton, even though accompanied bj^ a know- 
ledge that the cotton is adulterated, is not sufficient to sustain a con- 
vit.’tion of fraudulent adulteration or deterioration of cotton under the 
(h)tton Frauds Act (Bombay Act IX. of 16()3). No criminality attach- 
es <0 such possession till the cotton is actually offered for sale or congi- 
pr(‘Ssion. — The Queen v. Hau'ninnt Garda, 1 Bom. 228. 

163. 1, of 1865, s. 2, els. j, A, /..and s. 48. — See No. 430. 

] f, 4 . 1, of 1 SI 3-^1 u junction — Libel- Ultra Fim.] —See 

No. 404. 

165. Administrator — See No. 391. 

166. Adoption — Mothei's sister's son — Sftdras.] Adoption 
of ilie mother’s sister’s son is valid among Sndr|[S. The rule prohibi- 
ting the adoption of one with whose mother, in her maiden state, the 
adopter could not lurt'c legally intermarried, is not binding on Sudras. 
— Chitma Nagai/ya v, Pedda Nagayya. 1 Mad. 62. 

1 67. Hindu widow— Undivided family — A nthority to 

adopt,'] According to law p*revalent in the Dravid a country, a Hindu 
widow, without having her husband’s express permission, may, if duly 
autlioriz(*(l by bis kindred, adopt a son to him. 

^ The Oollector of Madura v. Moottoo Ramalinga Sathupathy (12 
Moore’s I. A., 397 ) referred to and approved. 

Sf/m ble, in the case of an undivided family the requisite authority 
to adopt must be sought within that family, and cannot be given by a 
single separated and remote kinsman. 

Speculations founded on the assumption that the law of adoption 
now prevalent in Madras is a substitute for the old and obsolete prao- 
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tioe of raising up seed to a husband by actual procreation are inad-- 
missible as a ground of judicial decision. — Sri Virada Pratwpa Baghu^ 
nada Deo v. Sri Brozo Kishoro Patta Deo- 1 Mad. 69, 

168. See Nos. 384 and 631. 

169. Suit to set aside — Irtfant marnaffe — Presumption 

as to age — Power of minor to give permission to adopt — Regs- X* of 
1793, s, 83 and XXVL <>/*1793, 5. 2 — Minor under Court of Wards 
— Onus prohandi — PstoppeL'] The foundation* for infant marriages 
among Hindus is the religious obligation which is supposed to lie on 
parents to provide for a daughter, so soon as she is matura viro, a 
husband capable of procreating children ; the custom being that^ 
when that period arrives, the infent wife permanently quits her 
father’s house, to which she had returned after the celebration of the 
marriage ceremony, for that of her husband. ITie presumption, 
therefore, is that the husband, when called upon to receive his wife 
for permanent cohabitation, has attained the full age of adolescence 
and also the age which the law fixes as that of discretion. 

According to the Hindu law prevalent in Bengal, a lad of the 
age of fifteen is regarded as having att/iined the age of discretion, 
and as competent to adopt, or to give authority to adopt, a son. 

Semhie. — Th^ operation of s. 33, Reg. X. of 1793, which, read 
together with s. 2. Re^. XXVL of 1793, prohibits a landholder under 
the age of eighteen from inahing an adoption without the consent of 
the Court of Wards, is confined to persons whq are under the guar- 
dianship of the Court of Wards. 

Queere . — Whether a decree in favour of the adoption passed in a 
suit by a reversioner to set aside an adoption is binding on any rever- 
sioner except the plaintiff ; and whether a decision in such a suit 
adverse to the adoption would bind the adopted son as between himself 
and any other than the plaintiff. — Jumoona Dassya v. Bamasoondari 
Bassya. 1 Calc. 289* 

170. Advocate, admission and powers of. — See No. 581. 

171. Advocate-General, case certified by. — See No. Ill, 

172. Affidavit. — See No. 515. 

173. Agent — 1 Bom. 87. — See No. 26. 

174. Agreement — See No. 569. 
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175 , ^To refar to wbitratioo.'^l CSaJo. 466.— Soe Aet IX. 

of 1672, 8. 28. 

170 , — Revoofttion of.— 1 CW. 42.— Boo Aet IX. of 1878, 

8. 28, Exception 1. 

177. -'- -TJnconscionable. — See No. 461. 

178. Amendment of Decree.— See No. 512. 

179. Ancestral Betate,— See Nos, 883 & 647. 

100 . Immoveable property. — See Nos. 388 and 389. 

181. Annuity. — See No. 84. 

182. \ppeal— Ac/ XXVIL of 1860. — Deposit 6f seeurity by 
person entitled to a Certifieute.^ No appeal lies under Act XXVII. 
of 1860 on a question of the deposit of security by a person who has 
been declared entitled to a certificate under the Act.— Monmohinee 
Daetee v. Khetter Gopal Dey. 1 Calc. 127. 

'iSS.——— Letters Patent, 1865, c/. 15— Act VZ of 1874— 
Order granting Appeal to Privy Council.'] Under d. 15 of the 
Letters Patent, no appeal lies to the High Court from an order of the 
Judge in the Privy Council JDepartment, granting a certificate that a 
case is a fit case for appeal to Her Majesty in ConnoiL — Mowla Buhsh 
V. Kishen Pertab Sahi, 1 Calc. 102. 

184 . /icy. vill of im,$. 6— 24 add i5 Viot e. 104, 

s. 15.] There is no appeal from an order mad«i by the Civil Court 
under s. 6 df Regulation VIII. of 1819. 

Per Bibob, J.— A party who was preferred an appeal to th^ High 
Court when the law gave him no right of appeal, is not entitled upon 
the hearing to ask the Court to treat it as an application for the exer- 
cise of its extraordinary jurisdiction under s. 15 of 24 A 25 Viet., 
c. 104. — In the matter of the Petition of Soorja Kant Acharj Cheto- 
dry. 1 Calc. 383. 

185. Aet VIII. of 1859, a 254— Sot/e in eajefluiisjf— 

Defaulting Purchaser — High Court — Appellate Civil Juriedietion— 
Division Court — Letters Patent N.-fF, P., d. 10.] An appeal lies 
from an order passed on an application under s. 254, Act VHI, d 
1859, to make a defaulting purchaser liable for the loss oocasioiled b} 

a re-sale. 
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Heldf (Spsinkie, J*, dissenting,) tlint the appeal given to the fall 
Conrfc, under cl. 10, Letters Patent, is not confined to the point on 
which the Judges of Uio Division Court differ # — Ram Dial V. Ham 
Dae. 1 AIL 181. 

186, Decree- Judgment,'] TJie plaintiffs in this suit claim- 

ed, as the heirs of Cr possession from the defendant of certain lands 
which G had mortgaged to the defendant, alleging tliat the martgage- 
debt had heon satisfied from the usufnit. The defendants denied the 
title of the plaintiffs to redeem, ascertlng also that the mortgage-»del)t 
had not been satisfied. The court of first intanoe held that the })!ain- 
tiffs were entitled to redeem, but dismissed the suit on the ground that 
the mortgage-debt had not been satisfied, Held^ that the defendants 
w’ere entitled to appeal, the case of Pan Koner v. Bhugwunf Kooer, 
(H. C. Rep. N.-W. P, 1874, p. 19) not being applicable to this case- 
—^Ra)n Gholarg, v. Shso TakaL 1 All. 266. 

See Nos. 33, 44, 46, 96, 106, 514, 516, & 595 (h.) 

187. - ——-Appeal admistgioii of, after the period of limitation, 

^Act IX, of\8ll^ ss. 4 and 5, h — single Jadgeand Dhnsion Coart 
^Jurisdiction.) Held^ that the order admitting an appeal after time, 
made ex pa)te by a single Judge of the High Court sitting to receive 
applications for the admission of appeals, under a rule of iho 00111 ^ 
made in pur8uanc6 of 24 & 25 Viet., c. 104,8. 13 and the Letters 
Patent of the Court, P.), s. 27, was liable to be impugned and 

set afeide at tlie hearing bj? the Division Court before which it was 
brought for hearing, on the ground that the reasons assigned for ad- 
mitiing it were erroneous or inado(piato . — Dahey Shhai v. Oomshi 
Lai I All. 34. 

• *■ 

188. Again'^t assessment — S<>e No. 157, 

189 Arrobt pending — Soe No. 128,. 

190, From judgment of division Court— See No. 443. 

191. - To Privy Oonnoil. — 1 . — Dismissal of appeal for 

cti/itulf 'lepovt of sseitrify and in iranscrlbiiig record — Act VI, 
of 1874, 1 1, 14 A 15.) On an application to stay proceedings 

ia an appeal to the Privy Council, which had been presented on 2nd 
July 1874 from a decision of the High Court on its Original Side, it 
(Appeared that 00 deposit had been made by the appellant to defray 
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the costs of trsitsoribing, &c., as ptovitied by s* 11, Act VI. of 1874 ; 
that no steps had been taken to prosecute the appeal ; and that no 
security had been deposited for the costs of the respondent since the 
petition appeal was presented. The Court granted a rule calling on 
the appellant to show cause why the proceedings on appeal should not 
be stayed, and on his not appearing to show cause, ordered that the 
aj)poal should be struck off the file . — Thakoor Kapilnath Skai v. The 
Government. 1 Oalc. 142. 

192. — Z,^Qnestio7i8 of Imo refe7*nd to a Ftdl Bench,) 

Were a Division Bench of a High Court, refers u question of law for 
ilie consideration of the Full Bench, and the answer of the Full Bench 
is not framed as a decree or as an interlocutory order, and an appeal 
is brought to Her Majesty in Council, it is open to the respondent, 
without a orossappoal, to object to the correctness of the answer given 
by the Full Bench on the question of law referred . — Fhoolbas Kooik- 
ww V. Lalla Joge»hnr Sahoy. 1 Calc. 226. 

193^ — When instituted — Act VIII, of 1859, B. 336 — 

Memorandum of appeal—Limitation,) Where, under the provi- 
sions of s. 336, Act VIII of 1859, a memorandum of appeal is return- 
ed for the purpose of being corrected the appellate Court should 
specify a time for such correction. ^ 

Where an appellant presented an appeal^ within the period of 
limitation prescribed therefore, and the Appellate Court returned the 
memorandum of ap}»al for correction without specifying a time for 
such correction, the appeal again presented some days after the period 
of liniitatibn was presented wdthin time, the date of its presentation 
being the date it was first firesented . — Jagan Nath v. Lalman.^1 All. 
260. 

194, Appellate Civil Jurisdiction of High Court. — See 

No. 185 &443. 

195 , Court— See No. 129. 

196, Application— See Act IX. of 1871, Sched. II, cl, 85* 

(I Bom. 253, 

197 els. 166, 167, 1 Bom.l9. 

198, Appropriation 1 Bom.L— See Account, 

199. Arbitration 1 All 156--^See Act Vlll. of 1859, s. 887. 
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800.-* ^Agrefiment to refer to— S«e Oontnet Aot^e^ S8 

1 Calc. 48A 

201 — ——Exception 1. 1 Oalo. 42. 

202. Arrest pending appeal. 1 Calc. 281— See Act X. of 1872, 
s. 272. 

203. — — Privilege from 1 Calc. 78 — See ISTo. 606. 

204. Assessment, appeal against 1 Calc. 409, Act — See Bengal, 
III. of 1864, 8. 33. 

205. Attacbment — See No. 283. 

5t06. Attachment of property in mofussil— See No. 554. 

207. Attestation — See No. 669. 

208. Attomej, admission and powers of— See No. 581. 

209. And client— 1 Bom. 228— See Act IX. of 1871, 

Sohed. 11, cl. 85. 

210. Auction-purchaser — See Nos. 258, 570 and 587. (5) 

211. Avoidance of contract — See No. 327. 

212. Award, 1 All. 166~See Ad TUI. of 1859, s. 327. 

2 13. Bail.— A ct X. of 1872, s. 390 — Convicted perton — Sessiono 
Ci>ur/.] The Coprt of Session has no power, under s. 390, Act X. of 
1872, to admit a convicted person to bail, a convicted person not being 
an accused person vdChin the meaning of that section. — The Queen v. 
Thakur Parehad. 1 All. 151. ^ 

214. Bengal Act— See Acts, Bengal. 

215. Begnlations — See Begnlations, Bengal. 

V • 

216. Betrothal, ceremonies of 1 Calc. 74 — See Act VIII. of 
1859, Bs. 92 and 93. 

217. Bhagdari village. 1 Bom. 225— See Act, Bombay, V. of 
1862, 

218. Bhaoll 1 All. 217 — See Jurisdiction, 4. 

219. Bill of costs. 1 Bom. 253— See Act IX. of 1871, Sched. 11., 
cl. 85. 

220. Bltadoeis. 1 Bom. 177—866 Hinda Iaw, 14. 

221. Bombay Act — Bee Acts, Bombay. 
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iii. - HegaJatioafr— See Bomhaf. 

223. Bonft fid« belief. 1 Mad. 89—^ CoUeetor of Sea Ckatoma. 

224. BonA fides — See Hinda Wilt I Bom. 209 — See Veador 
and Purchaser. 1 Bom. 237. 

225. Bond— .Bfror in account Warvei — Estoppel'^Jjidd*^- 
ment — Receipt— Etidenee of payment.] Where the defendant exe- 
cuted to the plaintiff a bond for the payment of tlie balaitoe found to 
be due from the defendant to the plaintiff upon an adjustment of the 
account of their mutual dealings, which bond contained the following 
stipulation : “1 shall pay the money after causing the payment to be 
entered on the back of this bond or after taking a receipt for the 
same. 1 shah not lay any daim to any payment made except in this 
Way ; ’’ 

Eeld that, though the defendant at the time of the adjustment 
disputed the correctness of the account, yet, by having executed the 
bond and made pa} ments under it, he must be held to have waived his 
objection, and in a suit on the bond could not be permitted to re-open 
the question of the correcAiess of the balance, though he might 
possibl} have been allowed to do so had he alleged that he had discoverd 
errors in the account after the execution of the bond, and had he speci- 
fic^ some of the alleged errors. Eeld, also, that the stipulation in the 
boud could not be permitted to control Courtl of Justice as to the 
evidence which, keeping within the rules of the general law of evi- 
dence in this country, they may admit of payments ; and the Anglo- 
Indian law of evidence not excluding oral evidence of payments, it 
would be against good coq^lence and the policy of the law to .reject 
it, though the absence of indorsement is a circumstance of some im- 
portance, which ought not to be overlooked, but is by no moans 
conclusive. 

Bci/ma Taiiak v. Yaeuntum, Chinna, (Mad. S. li. A. Rep. for 
1 8.55, pp. 49 and 50) impeached ; Saghoehellwn Chetty v. Goofvdappa 
(5 Mad, H. C, Rep. 451), Kashinatk Badal Oka v. Ncerria Jan (Bom. 
Sp Ap. 438 of 1872), and Xuyur Mull v. AzeemooHah (1 N.-W. P., S. 
C. Rep. 1 46,) ap^nroved* Malayan UneUr Fatil v. Motilcd /Zamdos, 1 
Bom. 45. 
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$26. See Nos. 455, 587 (rt) 587 (6), 

327, ^ — —For perfpnnanoe of duHes of d&CB-^Prmcipal and 

m^^ty — Clerk of Small Cause Court — Liahility of mrety~Aet XI* of, 
1865, ss. 45 y 51 — Small Cause Court Judge — Prbmpal Sudder Amin 
( Subordinate Judge )--Jarisdivtion,\ Held that, in permanently invest-- 
ing, under s. 51, Act Xr. of 1865, the Judges of the Courts of Small 
Causes at Agra, Allahabad, and Beneras with the powers of a Principal 
Sudder Ainecn (Subordinate Judge), the Local Government did not 
exceed its power or contravene the law, although the occasional investi- 
ture of Small Cause Court Judges by name, from time to time, with 
the powers of a Principal Sudder Ameen may have been the mode of 
procedure contemplated by the legislature as the one likely to be or- 
dinarily adopted , — (Bijee Kooer v. Rai Damodur Ihss, H. C. R., N, W- 
P,, 1873, p, 55, impugned.) 

The defendant and J, W, (7., clerk of the Small Cause Court at 
Allahabad, entered into a bond to the Judge of the Small Cause Court, as 
well as to his successors in office, in a certain sum as security for the 
true and faithful performance by J. TP. C* of bis duties as clerk of the 
said Court, and for his well and truely aocototing for all moneys entrus- 
ted to his keeping as such clerk of the Court. Heldy in a suit against 
the defendant as surety, that he was liable for misappropriation by J. 
W. G, of moneys arising from sales of moveable property hold in excu- 
tion of decrees passed by the Judge of the Small Cause Court in the 
exercise of his powers as Subordinate J udge, and that, liad the Small 
Cause Court Judge not been invested, at the time' of the excutiou of 
the bond, with the powers’ of a Subordinate Judge, the defendant’s 
jiability in respect of such moneys would not have been thereby 
affected . — Grosthwaite v. Hamilton, 1 All. 87. 

228. British territory — See Act X. of 1872, s. 67 1 Bora. 50. 

229. Burden of proof— JKndw laio — T7ilieritenee-^Act h of 1872^ 

s, 108“rJ<?^ XVlir, of 1872y 9 — Misswgpenon — Presumption of death 

Aet VL 0^1871, s. 24.) The reversioners next after J to the estate of 
S deceased sued to avoid an alienation of S' s estate affecting their rever- 

jjpftionary right made by his widow. J had not been heard of for eight 
or nine yenr^^ and there was no proof of his being alive. Held, that 
his death might be presumed under the provisions of S. 108, Act 1 of 
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1872, for the purposes of the suit, although, la a Sait for the purpose of 
administering the estate, the Court might have to apply the Blitda law 
of sucoession proscribed when a person is missing and not dead^. 
Parmeshar Rai v, Risheshar Singh. 1 All. 53. 


230. Barden of proof. 1 Bom. 295 — See onus probandi. 


281.— —As to ownership — Redemption of mortgage — Aet 1, of 
1872, g. 110 — Partied^ relief. '\ The plaintiffs, averring that their ances> 
tor had mortagaged three villiages to the ancestors of tiie defendants in 
1842 for Rs. 2,500, putting tlie mortgagees into possession, sued to 
recover possession of 15 biswas of each villiage, ascerting that the. 
mortgage-debt had been redeemed from the usufruct. The defendants, 
admitting the proprietary title of tlie ancestor of the plaintiffs to the 
villages, alleged, as to 10 biswaaof each village, that, they were sold .to 
their ancestors in 1842 by him for Rs. 1,250 ; and, as to the other 10 
biswus of each village, that they were subsequently mortgaged to their 
ancestors by him for Rs. 14,000, borrowed by him from them for the 
purpose of defending a suit arising out of the previous sale, which sum 
had not been satisfied from the usufruct. Held, (Stuart, C. J., dissent- 
ing), that the burden of proving the mortgage of the 10 biswas of each 
villiage of which the defendants alleged the sale lay on the plaintiffs. 

Per Stuart C. J-, contra, ' ^ 

Held also (StuabT, C. J. and Tubser, J., dissenting), that the 
plaintiffs, having failed to prove the averments on* which their suit was 
based, were not entitled to any relief in respect of that portion of the 
property in suit of which the defendants admitted tlieir possession as 
mortgagees. 

Per Stuart C. J. and Turner, J. contra. Balm Kuar v. Jiwan 
Singh. 1 All. 194. 

232. Carrier— See Negligence. 1 All. 60 — See Railway Com- 
pany. 1 Bom. 52. 

233. Cause of Action — See Nos. 420 and 568 (a.) 

234. Ceremonies of Betrothal. [1 Calc. 74 — See Act VIII. of 

1859, ss. 92 & 93. , ' 

235. Certificate — See Nos. 108 and 109 „ Confession 1 Bora. 219,. 

236. — . By Advocate^generad under letters patent, . C;,) 

of 1865, cl. 26 1 Calc. 207— See Aci X. of 1872, ss. 25, 26 & 167. 
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S37. G^ficoie of Adimnistratiim under Aet XXyil of 1360. 
.■--See''Ho.l8i " ' 

238. Geitified. purchaser— >l All. 235 — See A^ VIII. of 1839, 

s. 260. - 

239. Charge under, ss. 292 & 294, Penal Code — 1 Calc. 856— 
See Act X. of 1875,8.147 — 2. 

240. Vagueness of — 1 Calc. 450— See Act X. of 1 872, s. 47 1. 

241. Charitable gift— ii’mlwfe o/ object — Cyprhs perfommneej\ 
The doctrine of Cyprh as applied to charities rests on tdie view that 
charity in the abstract is the substance of the gift, and the particular dis- 
position merely the mode., so that, in the eye of the Court, the gift, not- 
withstanding the particular disposition may not be capable of execution 
subsists as a legacy which never fails and cannot lapse. 

’ It cannot be laid down as a general principle that the cy^rrls 
doctrine is displaced where the residuary bequest is to a charity, or that 
among charities there is anything analogous to the benefit of survivor- 
ship, since cases may easily be supposed where the charitable object of 
the residuary clause is so limited in its scope, or requires so small an 
amount to satisfy it, that it would be . absurd to allow a large fund 
bequeathed to a particular charity to fall into it. 

On the failure of a specific charitable bequest, jurisdiction arises 
to act on the cyjpri^, doctrine, whether the residue be given in charity 
or not, unless upon the construction of the will a direction can be impli- 
ed that the bequest if ft fails should go to the residue. 

In applying the cyj^es doctrine, regard may^be had to the other 
ql^ectsofthe testator’s bounty, but primary consideration is to be 
given to the gift which has failed, and to a search for objects akin to it 
The character of a charity as being for <the relief of misery in a 
particular locality may guide the Court in framing a eyfres scheme 
to benedt that locality. 

Unless the eyfres sdieme framed by the lower Court be plainly 
wrong, a Court of apical should not interfere with it — The Mayor of 
The Advocate- General of Benycd. 1 Calc. 303. 

242. Charity. 1 Bom. 269 — See Hindu Will. 

248. Civil Court Jurisdiction of— See Act XI. of 1865, ss. 6 & 
12-1 Calc, 123 — 'See Act, Bengal, HI. of 1864, s, 33. [1 Calc. 409 
No. 300, 421 & 422. 
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S. 339, 

295. Where a Police officer refused to let a person go home 
until he had given bail, he was held guilty of wrongful restraint 
under S. 339 Penal Code. — 10 W. R., Or., 20. 

S. 342. 

296. Whore the Police on the instigation of the village officers 
arrested certain persons and it ,was found that the village officers 
acted maliciously — Held^ that the Police and village officers were 
properly convicted of wrongful confinement and abetment thereof. 
—5 Mad. H. C. R., 24. 

297. The High Court declined to interfere where a Deputy 
Magistrate directed the discharge of an accused under S. 342 Penal ' 
Code ; because the complainant and his witnesses were not present,— 
13 W. R., Cr., 35. 

Ss. 342 & 343. 

298. When an act of restraint or confinement in an attempt to 
kidnap has been exercised in furtherance of the attempt, and goes to 
form part of that offence, and is not done with an intention or object 
which can be separated from the general intention to kidnap, it will 
constitute an integral part of that offence, and should not form the 
subject of a separate conviction and sentence. — Queen v. Mungroo 
and Futtroo. 3 N. W. P. 293. 

S. 344. 

299. Fine alone is not a legal sentence fefr a prisoner convict- 
ed under Sec. 344 of the Indian Penal Code. — Jteg, v. Babirji bin 
Krishnajiy I Bom. fl. C. R., 39. 

S, 347. 

300. A charge of asjault and theft should not be dismiss^ for 
default of complainant’s attendance. — 1 W. R., Cr,, 25. See 5 W. 
R,, Cr., 51. 

S. 348, 

SOI. According to S. 348 Penal Code, wrongful confinement 
cannot be punished with fine only, but with imprisonment also. — 5 
W. R., Cr., 5. 

S. 351. 

302. Any gestures calculated to excite in the party threatented 
a reasonable apprehension that the party threatening intends imme- 
diately to offer violence, or in the language of this Code, is about 
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^ Id use criminal force’' to the pefson threatened, constitute, if coupled 
'with a present ability to carry such intent into execution, an assault 
in law. 

Mere 'words do not amount to an assault but the ■words which 
party threatening uses at the time may either give hii gestures such 
meaning as may make them amount to an assault. 

In order to have this latter effect the words must be such as 
clearly to show the party threatened that the party threatening has 
no present intention to use immediate criminal force. — jl, C, Cama 
V. //, F, Morgan^ 1. Bom. H. C. R., 205. 

S. 852. 

303. The plea of autrefois acquit was held admissible in the 
case of a person Avho was charged with causing hurt after having 
been acquitted on a charge of using criminal force under S. 352 Pe- 
nal Code. — 16 W. R., Cr., 3. 

304. In a case of assault, a sentence inflicting a fine, and 
awarding imprisonment for one" month in default of payment of the 
fine, Avas held to be illegal with reference to ss. 65 and 352 Penal 
Code.— 16 W. R., Cr., 42. 

S. 353. 

305. A Collcctorate peadah deputed to keep the peace during 
a distraint, acts in the execution of his duty from the time the duty 
w’as entrusted to him until he wholly executes it ; and an assault 
committed on him 'u^hilst going to the spot to carry out the duty is 
an offence under s. 858 Penal Code. — 13 W. R., Or., 49. 

306. Using criminal force under s. 353 Penal Code and res- 
cuing^ a prisoner from lawful custody cannot be punished separately. 
^12 W. R., Cr., 2. 

307. Where cumulative sentences under ss. 183 and 353 Penal 
Code were held not contrary to s. 71. — 14. W. H., Cr., 19. 

308. Where cumulative sentences under ss. 143 and 353 Penal 
Code were upheld. — 16 W. R., Cr., 70. 

S. 361. 

809. The consent of a kidnapped person is immaterial y nor is 
it necessary for a conviction under s. 361 Penal Code to prove force 
or fraud.— 2 W. R., Cr., 5. See also ? W. R., Or., 36. 
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S. 863. 

%qgj 

810. Accused was convicted by the Magistrate of abetting 
the kidnapping of a minor. Accused knowing that the minor had 
left home without the consent of his parents, and at the instiga- 
tion of one Kormaren, the actual kidnapper, undertook to convey 
the minor to Kandy in Ceylon, and was arrested on the way thither. 
The Sessions Judge reversed the conviction on the ground that 
there was no concert between the accused and Kormaren previous to 
the completion of kidnapping by the latter. — Held by the High 
Court that so long as the process" of taking the minor out of the 
keeping of his lawful guardian continued, the offence of kidnap- 
ping might be abetted, and that in the present case the conviction 
should be of an offence punishable under ss. 368 and 116 of the Penal 
Code. — Regina Y. Samia Kaundar^ I. L. R. 1 Mad. 173. 

311. The consent of a kidnapped person is immaterial. So also 
under s. 366 3 W. R., Cr., 15 (4 R. J. P. J. 574.). 

312. A person carrying oft*, without the consent of her father, a 
girl betrothed to him by the father, is guilty of kidnapping punish- 
able under s. 863. — 4 W. R., Cr., 7. 

313. A conviction under both ss. 363 and 366 is not good.— 7 
W. R., Cr., 56. 

314. A conviction under both ss. 363 and 369 is not good.— « 

8 W. R., Cr., 35. 

S. 366. I 

315. A charge of abduction will not lie under s. 866 Penal 
Code, where the wofhan being of mature age herself wishes to become 
a prostitute.— 1. W. R., Cr., 45 (4 R. J. P. J. 119). 

316. The consent of a kidnapped person is imma|^erial ; so also 
under s, 363.-3 W. R., Cr., 15. (4 R. J. P. J. 674). 

317. A conviction under both ss. 363 and 366 is not good.— 
7 W. R., Cr., 56. 

S, 368. 

318. The m^re oircumstance.of a girl, who had been kidnapped^: 
Staying in the house of a person for a day or two does not warrant , 
the conclusion that she was wrongly concealed by that person with 
the object of baffling any search that might be made for her . — Qwm 
V. Musmmatt Ohubia and others. 5 N. W. P. 189. 

319. The more fact of a girl being received into a house 
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If feteiified there by the owner, even after he may have become awsre or 
found reason to believe that she had been kidnapped does not amount to 
concealment of her, unless, an intention of keeping her out of view 
be apparent . — Queen v. Jhuriu'p and others, 5 N, W. P. 133. 

320. S. 368 refers to some other party who assists in conceal- 
ing any person who has been kidnapped, and not to ilie kidnappers.—- 
6 W. R., Or., 17, 

S, 369. 

321. A conviction under both ss. 363 and 369 is not good.— 

8 W. R., Or., 35. 

S. 370. 

322. The Sessions Judge was held bound to try the accused 
upon his coniinitent on a charge, under s, 370 Penal Code, of having 
detained a w'oman against her will as a slave. — 16 \V. R., Cr., 73. 

S. 372. 

323. What constitutes the offence of selling a minor for pur- 
poses of prostitution under ss. 372 and 373 Penal Code.— 14 W. R., 
Cr., 39. 

324. Held that the dedication of a minor girl under the age of 
16 years to the service of a Hindu Temple?, by the performance of the 
sheg ceremony, where it was shown that it was almost invariably the 
case that girls so dedicated led a life of prostitution, was a disposing 
of such minor knowing it to be likely that she would be used for the 
purpose of prostitution, within the meaning of s. 372 of this Code.— 
'Reg,\. Jail Bhawin, 6. Bom. H. C. R. 60. 

325. Where children under 16 years of age are dedicated to the 
service of a pagoda as dancing girls, the parents who so dedicate 
them«and the pagoda servant who so receives and registers them are 
liable under these Sections. — 5 Mad. H. C. R., 415, 

326. Per Scotland, C. J. — It is not necessary that the buying, 
hiring or obtaining possession of, should be from a third person, but 
it is necessary to prove that the possession was obtainad on the under- 
standing that the piinor’s person should be for .some time completely 
in the control of the party obtaining possession and the words /ar the 
purpose of pTOsUtution mean for the purpose of promiscuous sexual 
inter course,-*-^ Semble, that one single act of sexual intercourse is not 
an employment or use for an unlawful or immoral purpose. 
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P«r HottowfJiy, J. — Section 373 oonteinplaies it li^w 

sactioii of whicli other parties are the subjects and the mihor tlte : 
object* 

Per Innes, J. — Possession means a possession with the power of 
disposal. — 5 Mad. H. C. R.j 473. 

S 373. 


327. Section 373 of the Indian Penal Code is not applicable tea 
case where a man solicits a girl to have sensual intercourse with him, 
and having no other intention or purpose in view.— ‘Qwren v. Mus»€^ 
maiBhutia. 7 N. W. P. 295. 

328. What constitutes the offence of selling a minor for pur- 
poses of prostitution under ss. 372 and 373 Penal Code. — 14 W. R., 


Cr., 39. 


^ S. 374. 


329. Amends cannot be awarded in a case of unlawful compul- 
sory labor under s. 374 Penal Code. — 5 W. R., Cr., 1. 

S. 378. 


330. A conviction for theft under the Penal Code is illegal if 
the owner has given up all property in and all possession of the sub- 
ject of the alleged theft. — 4 Mad. H. C. R., 30. 

331. The cutting down of trees without removing them may 
amount to theft.— 5 Mad. H. C. R., 36. 

332. A conviction for theft is bad unless the •taking out of the 
possession of some person dishonestly is proved.— fS Mad. H. C. R., 37. 

333. Accused was convicted by a Magistrate of theft of paddy. 
The facts found werefthat prisoner was found in possession of rice 
not thrashed in the usual w^ay and that having no paddy land of his 
own, he failed to account satisfactorily for the possession of the rice. 
— Ueldy that this was such*a case as no Judge would leave to a "jury 
and that the conviction must be quashed as founded upon evidence, 
which, if all true, would not justify the inference of guilt. 

The meaning of the term corpus delicti explained.— 7 Mad. H. C. 
R., 19. 

334. A Muhommadan married woman may be convicted of theft 
or abetment of theft, in respect of the property of her husband.— 

V. Khatabai, 6 Bom. H. C. R., 9. 

335. A Hindu woman who removes from the house of her hus* 
band, and without his consent, her pullu or jStridhan, cannot be Oon«* 
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'dcted of theft, nor can any person who joins her in rethoving it be 
convicted of that oifenoe.— /Jeg. v. Natha Kalytm and Bat Lahehmi, 

8 Bom. H. C. B., 11. 

336. Dishonest removal of salt naturally formed in a creek, 
which was nnder the supervision of an oiiicer bdonging to the Cus- 
toms Department, constitutes theft, the salt having been legally ap- 
propriated by such officer. 

But removal for one’s own use from' a creek of such salt not 
legally appropriated, constitutes no offence either nnder the Penal 
Code or Acts X£XI. of 1850 or XXVII. of 1837 though under s. 7 
of the latter Act, made applicable by s. 8 of the former, tiie salt re- 
moved becomes liable to detention.— jBc^. v. Manting Bhavandng. 
10 Bom. H. C. B., 74. 

337. Where a number of persons come and forcibly carry off 
crops, they are, with reference to s. 114 Penal Code, all guilty of theft 
nnder s. 378 even though any of them took no part in the actual 
taking.— 8 W. B., Cr., 59. 

338. S. 378 Penal Code does not include, under the offence of 
theft, the case of one co-sharer taking into his sole possession proper- 
ty belonging to and in the ioint possession of himself and his co- 
diarers. — 15 W. B., Cr., 51. 

339. A boat is moveable property under s. 378 Penal Code and 
may be the subject of theft. — 16 W. B., Cr., 63, 

340. The taking of fish in that portion of a navigable river 
over which a right of julkur exists in another person, does not fall 
within s. 378 Penal Code. — 19 W. B., Cr., 47 j‘20 W. R., Cr., 15. 

• S. 379. 

341. A sentence of whipping cannot^ with reference to s. 7 Act 
VI. of 1864, be passed on a conviction for theft nnder s. 379 Penal 
Code, in addition to transportation for life under s. 75 of the Code, 
s. 379 only providing for sentences of imprisonment for a term .not 
exceeding 3 years. — 21 W. B., Cr., 40. 

S. 380. 

342. Quaere. Whether cumulative sentences under ss. 454 and 
330 Penid Code are legal. — 8 W. B., Cr., 19. 

343. 3%e splitting of one aggravated offence into separate minor 
offences (e. g. lurking house trespass in order to commit theft nnder 
B. 457 Penal Code into larking house trespass and theft under ss. 456 
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and 380) prohibited. — (F., B.)— '6 W. R., Cr., 39« See ftW S W* 
R., Cr.j 48, 92* 

344. Theft by a hired boatman on board a b<mt oomee undei: 
fi. 380 Penal Code.— 8 W. R., Cr., 32. 

345. On a conviction for iheft under s. 380 Penal Code, Une 
cannot be substituted for, though it may be added to, imprisonment. 
—16 W. R., Cr., 17. 

346. All that is necessary to constitute the offence of theft in a 
building under s. 380 Penal Code, is that the property should be 
under the protection of the building, and not that the prisoner entered 
the building unlawfully.— 24 W. R., Cr., 49* 

S. 381. 

347. Theft by policemen of money shut up in a box and placed 
in the Police Treasury buildings over which they were placed in 
charge, is punishable under 8. 381 Penal Code, and not b. 409.-^ 
2 W. R., Or., 55 (4 R. J. P. J. 362), 3 W. R., Or., 29. 

S. 383. 

348. A conviction of extortion by a Full Power Magistrate, 
and an order of a Sessions Judge rejecting an appeal therein, reversed 
by tlie High Court under s. 297 of Crim. Proc. Code ; as there was 
no such fiar of injury as is contemplated by s. 383 of the Indian 
Penal Code ; nor was the delivery of money by the complain- 
ants thereby induced ; nor did it appear from the evidence that the 
money was obtained dishonently by the prisolier, who might have 
demanded it, believing in good faith that he was entitled to it. Reg^ 
V. Abdul Kadur. — 3^om. fl. C. R., 45. 

349. The tenor of a criminal charge is a fear of injury under 
8. 383 Penal Code, and extortion under ss. 388 and 389 may be 
equally committed whether the charge threatened be true or &lse— 
7 W. R., Cr., 28. 

850. The making use of real or supposed influence to obtain 
money from a person against his will under threat, in case of refusal, 
of loss of appointment, is extortion within the meaning of s. 383 
Penal Code.— 18 W. R., Cr., 17. 

S. 384. 

351.^ Held that it is not necessary in a case of extortion, upda? 
this Code, that the threat should be u^ed, and that the property re-* 
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. :C^eii* by one and the same Individnal ; nor that tjie receiver should 
W charged with abetment, although that might be done* — Reg* v. 

■ Shankar Biiagvat and another. 2. Bom. H. Gr., 417. 

S. 388. 

352. The tenor of criminal charge is a fear of injury under 
s. 383 Penal Code, and extortion under ss. 388 and 389 may be 
equally committed whether the charge threatened be true or false. — 7 
W. B., Cr., 28. 

S. 389. 

353. The tenor of a criminal charge is a fear of injury under 
8. 383 Penal Code, and extortion under ss. 388 and 389 may be 
equally committed whether the charge threatened be true or false.—* 
7 W. K., Cr., 28. 

S. 390. 

354. Dishonest intention is the main ingredient in the offence 
of robbery.— 5 Mad. H. C. R., 39. 

S. 392. 

355. Robbery and voluntarily causing hurt, when combined, 
are punishable under s. 394 Penal Code alone, and not under ss. 392 
and 394.-2 W. R., Cr., 2. 

S. 394. 

356. Where, in the commission of a robbery, death was caused 
by a blow with a lattee on a tender part of the head, the conviction 
was altered from onfe under s. 394 Act XLV. of 1860 to one under 
s. 325.-6 W. R., Cr., 16. 

357. Robbery and voluntarily causing hurt, when combined, 
are punishable under s. 394 Penal Code alone, and not under ss. 392 
and 394.-2 W. K., Cr., 2. 

8. 395. 

358. A person guilty of dacoity with murder is punishable 
under s. 396 Penal Code, and not separately for murder under s. 302 
and for dacoity under s. 395. — W. R., Sp., Cr., 30. 

359. Where a body of men attack and plunder a house, the 
mere fact of the proprietor’s family having made their escape a few 
minutes before the robbers found an entrance, does not take that 
offence out of fhe purview of s. 395. It is sufficient for the applica- 
tion of the Section that the robbers cause or attempt to cause the fear 
of instant hurt or of wrongful restraint.— 7 W. R., Cr., 35. 
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ing and sentence in a case of dacoitj^ tbe finding 
substituting s. 395 for ss. 397 and 511 Penal Code. — 7 W- R., 49*; ? 


361. Where the charge was originally one of dacoity uiid^ ei. 
895 Penal Code, but during the progress of the case the charge )iind^ ; 
that Section was lost sight of and the accused were put on their 
fence on a charge of being members of an unlawful assembly under 
s. 143 , — Held that had the complaint been one under s. 143 and not 
under s. 395, it might have been made the subject of a summaiy trial 
under s, 222 Act X of 1872.— 21 W. R., Cr., 89. ^ , 


S. 396. 

362. A person guilty of dacoity with murder is punishable 
under s. 396 Penal Code, and not separately for murder under s. 302 
and for dacoity under s. 395. — W. R., Sp., Cr., 80. 


S. 397. ^ 

363. Where, in consequence of a discrepancy between the find- 
ing and sentence in a case of dacoity, the finding was amended by 
substituting s. 395 for ss. 397 and 511 Penal Code. — 7 W. R., Cr., 49. 

S. 400. 

364. In order to establish a charge nnder s. 400 Penal Code, 
it is necessary to make out that there existed at the time specified a 
gang of persons associated together for the purpose of habitually com- 
mitting dacoity, and that tbe accused was one of the gang. — 23 W. 
R., Cr., 18. 

S. 401. 

365. To sustain a charge under this section, there must bs j>roaf 
of association and that tbe association was for the purpose of habitual 
theft. The habit can only be proved by an airs'resate of acts.— 
e Mad. H. 0. B., 120. 

S. 403. 


366. Merely finding a thing and retaining it in possession, with- 
out proof of actual conversion, does not amount to criminal misappro- 
priation under s. 403 Penal Code. — 10 W. R., Cr., 23. 


367. A charge of criminal misappropriation under s. 
Code should specify the perMn to whonk the property 
14 W R., Cr., 13. 
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* !: *'■* ' S68. A person may commit the offence descnbed in s., 404 
l l^hal Code by dishonestly misappropriating the mt>B^ entrusted to 
hiin] although he does not bring such money to hia oVm use.— -ll W*. 
; B.,'Cr., 1 ; 12 W. R., Or., 39. 

369. Held that s. 404 of the Indian Penal Code (TeJating to* 
the misappropriation or conversion of “ property” left by a deceased 
, person) does not apply to immoveable property.— v. Girdhar 
I)fiummdas.--B Bom. H. 0. R. 33. 

S. 405. 

370. The deterioration of an article by use is not a dishonest use 
within the meaning of this section. — 3 Mad. H. C. R. 6. 

371. A person who pledges what is pledged to , him may be 
guilty of criminal breach of trust. There are . two elements,. (1) tha 
disposal in violation of any direction of law dr contract, express or 
implied, prescribing the mode in which the trust ought to be dis- 
charged ; (2) such disposal dishonestly. — 6 Mad. H. C. R., 28. 

372. A refusal to give up land alleged to have been mortgaged, 
the morigage being denied, cannot be treated as a dishonest misappro- 
priation of the documents of title amounting to a criminal breach of 

trust, under s. 405. — Be^f. v. Jaffi,r Naik 2 Bom. H. C, R. 133. 

( 

373. Where some silver was entrusted to the prisoners for the 
purpose of making ornaments they introduced copper : 

It was held that the offence amounted to criminal breach of trust 
and not cheating. Beg. v. Babaji bin Bhawelai. — 4 Bom. H. C. R., 16. 

• 374. Where a conviction of a person for criminal breach of 
tr^t was quashed on the ground that he was a partner with the pro- 
sector. — 9 W. R., Or,, 37. Overruled by F. B., who held that a 
pariri^ dishonestly misappropriating or converting to his own use 
partnership-property is guilty of orimiual breach of trust under s. 405 
Penal C<kle.— (P. B.^ ,21. W. R. Cr., 59. 

375. ' If A mortgagor in possession in trust for mortgagee causes 
the property to be sold for arrears of Government revenue and pur- 
ehasi^ it benamee, he is liable to be punished {or criminal misapproe 
priation under 403 Penal Cod®.*— 5 W. R., 230, • , 



. S. 406. 

il76. Wher® it property mi«-a^pp*»pprj^sd by . 

prisoner was entirased to him by the compkipant the Hi^ ©eprt 
snnolled the conviction for criminal misappropriation of property 8*4; 
directed the accused to be tried for criminal breach of trust und^ 
a. 406. — lUg. v. Ganv, mlad Ratncbandra.—4t Bom. H. C. R., 3. 

■ , S. 408. - , V 

877. Where a constable who was improperly charged 'with the ' 
custody of Glovernment monies and gave security for the same, dis- 
honestly converted it to his own use, although he afterwards restored 
it, the case was held to fall under s. 408, and not s. 409, Penal Code. 

W. R., Cr., 1. 

878. Befosal of a servant receiving money to account for it, or 
falsely accounting for it, is criminal breach of trust under s. 408 
Penal Code,— 10 W. R;, Cr., 28. 

S. 409. 

379. A village Shroff, whose duty it was to assist in collecting 
the public revenue, received grain from ryots and gave receipts as if 
for money received by virtue of a private arrangement — IMd, that 
he could not be convicted of criminal breach of trust by a public . 
servant under s. 409 of the Penal Code, as he wa^ not authorized to 
receive the public revenue in kind and the party who delivered the 
grain did not thereby discharge himself from li^ility for tho revenue. 
^4 Mad. H. C. B.„32. 

380. Where a person was convicted by a Magistrate, under 
B 409 of the Indian Penal Code, for committing criminal breach of 
trust in the capacity of a Jinblio servant, and was acquitted b’y th« 
Sessions Court, in appeal on the ground that the breach of trust 
was not committed in such capacity, and the facts proved constititted 
the offence of criminal breach of trust, the High Court, on the appeal 
of Government, directed a new trial by the Magistrate on charges 
nnder s. 406 of the Indian Penal Code, under the provisions of a 272 
of Act X. of 1872. 

He Court concurred in the view taken by the High Court of 
Madras (VII. Mad. H. C. B., 330) that the powers nnder s. 27 S 
Should he eacO^onally exercised.— v. . f. |l. W. 
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'; ' ^ , '^l. "Wbece a ccttistable who tras improperly charged, with the 
;%iwBti>df of Gov^ment monies and gave eecnrity few the saaid, dis- 
' honestly converted it to his own use, although he afterwards restOTdii 
: |t, the oasewas held to fall under s. 408, and not s. 409, Penal; Code. 
.^W.Ei,Cr.,l. 

. 882. — S. 409 Penal Code does not limit the mode in which a 
; , trust arises, whether fey specific order or by reason of its being part 
of the proper duty of a public functionary. Where, therefore, it 
was proved that the Head Clerk of an office entrusted the manage- 
ment of stamps, with the knowledge and sanction of the superiors, to 
one of his assistants, the latter was held guilty of criminal breacli of 
trust when he made away with the stamps. — 13 W. B., Cr., 77. 

383. Theft by policemen of money shut up in a box and placed 
in the Police Treasury buildings over which they were placed in charge,, 
is pnnishable under s 881 Penal Code, and not s. 409. — 2 W. B.., Or,, 
55 (4 K. J. P. J. 362), 3 W. R., Cr., 29. 

S. 410. 

384. Money obtained upon forged Money Orders is not stolen 
property within the definition toereof given in s. 410 Penal Code.—* 
24 W. R., Cr., 33. 

S. 411. 

3<S5. The offence of dishonest retention of stolen property under 
ifeis Section may be homplete without any guilty knowledge at the 
time of receipt — 4 Mad. H. C. R., 42. ^ 

386. Where prisoners are charged with assisting in concealing 
or disposing of property, which they know or have reason to believe 
to hoj&tolen; the nature of the property, as^well as the circumstances 
under which it was being made away with, must be taken into con- 
sideration. — Reg, V. Hari Shankar. 2 Bom. H. 0. B., 136. 

387. Where a case of possession of stolen property was held 
to fell under a 411 and not s. 412 Penal Code. — 18. W. R., Cr., 25. 

388. Smuggling India-rubber is not an offence under s. 411 
withont 4 >roof of guilty knowledge on the part of the accused that 
the ruhbenfeid been stolen. — 18 W. B., Or., 63 ; 19 W. R., Cr., 37. 

S. 412. 

. 389. Where a of pos, session of stolen propprty w«8 held t« 

i under a 411 and aot s- 412 Penal Code.— 18 W- 
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f 890, A sentence of trainsportation under ss, 59 and 412 f^eiial 
©ode eannot exceed 10 years.*^5 W. R, Oh, 16. 

891, The only eridence of the receipt of stolen property by a wife 
being that the property was found in iJie house where ohe lived wftl 
iter husband , — Held that, that constituted the possession of the hud^ 
band rather than that of the wife . — Queen v. Desilvcu 5 N.W. P. iZ6l 

S. 415. 

392. The defendant was convicted of cheating. He appUed| to 
the Tithsildiir for a specified quantity of laud on cow’le tenure free of 
tax for five years and falsely represented that the land was wastes 
laud . — Heldj a good conviction. — 6 Mad. H. 0. R, IS. 

393. An indictment for cheating should state that the property 
obtained is the' property of th8 person defrauded.-^! Mad. H. C. R 
31. 

394. Where the accused secretly entered an exhibition building 
without having purchased a ticket and was there apprehended, it was 
held that such act did not amount to the offence of cheating under s. 
415. — Reg, v. Mo^hervunju Bejanji. 6 Bom. H. C. R. 6. 

395. Where the High Court directed a case to be sent to the 
Magistrate to investigate it and consider whether there was any ground 
for instituting criminal proceedings, under ss. 415, 423, or 464 Penal 
Code, against parties who had set up frauduleutMeeds. — 5 W. R 6L, 

20 W. R, no. 

• S. 417. 

396. A passenger by Railway travelling in a carriage of higher 
class than that for which he has paid fare is not guilty of chej^ting 
under s. 417 of this Code, but is chargeable under the Railway Acty 
— Reg. v. Dayabhai Perjurarn, 1. Bom. H. C. R 140. 

397. Where the accused at first made an offer to mortgage cer- 
tain property as a security for outstanding debts and intended to com- 
plete the offer, but afterwards changed bis mind, would not com- 
plete the transaction, unless rupees two hundred were paid to him. 

field that the accused could not be convicted of cheating because 
to justify a conviction for that offence there must be some evidence of 
an infccuiioii to cheat at the time when the pronuse (the to 

pOrtortn which “ the offence of cheating) is iinide.wiS^, v, 

Qarkuhmhdae. 9 Bom. H. 0. R*, 4484 







' ‘ <^8. A person hiring certain property, for nSe ^ a ireddin^,' 

. paying a portion of the hire and giving a written ptoiniw to ' pay 'ihe 
balance of the hire and to restore the propeity after the wedditig Iriir 
being well aware, that there was to be no wedding, and intending 
when he got the property to apply for its attachment in a Civil Sait ini 
respect of an alleged claim, is guilty of cheating, ■--•(Jtteen v* Rad^ 
Baa. 3 N. W. P. 16. 

399. The prisoners received a Government promissoiy note, 
promissing to return certain jewels pledged to them, but not intending 
to do so, and they subsequently claimed to retain the note for another 
debt alleged to be due to them by the sender. — Held, tlrnt they were 
guilty of cheating. — ^The Queen v. Sheodarshan Has. 3 N. W. P. 17« 


S. 419. 

400. Where B personated A (who was unable by sickness to 
go herself) in registering a deed, B was held guilty, not of cheating 
by personation under s. 419 Penal Code, but of an offence under 
s. 93, Act AX of 1866.— 11 W- R, Cr., 24- 


S. 422. 

401. Where A entered into an agreement witii B not to com • 
promise a case with C, because he had assigned the benefit of th® 

, suit to B as a security for the due payment of some monthly instaU 
ment of money, and A notwithstanding did afterwards compromise 
the suit with C . — Held that A could not be convicted under s. 422 
Penal Code unless the compromise with C. was ^ade dishonestly or 
foaudulently towards B. — 22 W. R., Cr., 46. 

S. 423. 

*402. Where the High Court directed a case to be sent to the 
Magistrate to investigate it and consider whether there was any 
ground for instituting criminal proceedings, under ss. 415, 423, or 
464 Penal Code, against parties who had set up fraudulent deeds.—* 
5 W. B. 61, 20 W. Li. ip. 

S. 424. 

403. '^^ere a Deputy Magistrate, comsidering that the attach- 
ment of a carriage in execution of a decree of a Civil Court was ille- 
gal because it was placed in the custody of the judgment-debtor’s hus- 
band, and that the husband bad acted fraudulently ih recovering and 
concealing the wheels and axles of the carriage on its subseqo^t ttid- 



tniiRt fornB-mrs of Mtmicipal tax, cMivieted Bfm of an offence ’under 
a, 424; Penal Code, tbe. c^nriction was set aside as im^roper.-^ W. 
E, Or.,.17.' , ’ 

404 The offence which s. 424 Penal Code contemplates is 4' 
ftandulent removal dr concealment of property' from the place wherd, 
ijt is deposited, whether the fraud is intended to be committed on crcr 
ditors or partners. — 21 W. R., Or., 10. 

. S. 425. 

405. To constitute the offence of mischief according to the 
Penal Code, the act done must ho shown to have caused destmetion 
of some property or such a change in the property or the situation of 
it as destroys or diminishes its value or utility or affects it injuriously. 
The probable consequential damage to other property would hot of 
itself constitute mischief. — 4 Mad. H. C. R., 16 ; 7 Mad. H. C. R, 
39. 

406. He grazing of cattle on lands belonging to Government 
without payment of the capitation fee which the grass renter was en- 
titled to collect does not amount to mischief. — 5. Mad. H. C. R, 29. 

407. Certain persons were convicted of mischief for injuring a 
bridge whilst floating timber down the river. The Owner of the timber 
was also convicted. — Held, that ihe convictions were bad, there being 
no evidence of intention or knowledge, — 5 Mad. Hj C. R., 40. 

408. The mere fact of allowing cattle to slfay, wherel^ damage 
is caused to the complainant, affords no evidence to support a convic- 
tion on the charge of* mischief. — 6 Mad. H. Cr., 36. 

409. When mischief caused by cattle trespass falls under a 425 
Penal Code ands. 17 Actitl of 1857.— 10 W. R, C. R, 29. See ^so 
14 W. R, Cr., 31, 

410. Cutting and taking away bamboos (especially where there 
was a dispute as to the title to the land on w'hieh the bamboos Were) 
was held not to be mischief under s. 425 Peual Code. — 21 W. R, 
Cr,, 38. But see 25 W. R, Cr., 46. 

S. 427. 

411. A sentence for being members of an unlawful assembly 

under s. 144 Act XLV of 1860 renders unnecessary separate sentett- 
ces for bouse trespass and mischief under ss. 448 and 427.— '8 
C>.,54. . . , " ' 
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j; ^ 4^1%- ffefd hy ,ihe majority of a Fiill Boncli, Inii«il| J. 

;,tiiat it is not part of the definition of the offence of causing a dimitijl*^ 
|aon of water-supply for agricultural purposes^ th^t the act i^f the 
accused should be a mere wanton act of waste. Xt is sufiScient that the 
act is done without aiy show of right — Rama Krishna Chctti v. 

; Palamiyandi Kudambal I. L. R., 1 Mad. 263. 

413. A suit will lie for a declaration Jihat a nibllah^ in respect of 
which criminal proceedings for mischief had been successfully taken 
against plaintiff’s tenants nudcr s. 430 or s. 432 Penal Code, was 
his own exclusive property and therefore, not such a stream as could 
come under those, sections. — 2 i W. R, 329. 

S. 431. 

414. Tlie dismissal of complaint by a Magistrate under es. 180 
and 244 Act XXV of 1861, as amended by Act VIII. of 1869, was set 
aside in a case in which the accused were charged with an offence 
under s. 431 Penal Code by rendering a navigable channel impassable. 
— 14W. .R, 0. R, 63. 

S. 432. ‘ 

415. A suit will He for a declaration that a nullah, in respect 
of which criminal j)roc€^edings for mischief had been successfully taken 
against plaintiff's tenants under s. 430 or s, 432 Penal Code, was 
his own exclusive prciperty and therefore, not such a stream as could 
come under those Sections. — 22. W. R, 329. 

S. 441. 

416. Forcible entry upon land in the possession of another and 
erec^on of a building thereon or any other act done with intent to 
annoy tixo person so in possession, irrespective of the question of title 
,|othe land, constitute criminal trespass under s. 441 Act XLV. of 
|860.~7. W. R, Cr., 28. See. 9. W. R, Cr., 1 ; 11. W. R Cr., 11 ; 
14 W. R, Cr., 25 ; 24. W. R, Cr., 58. 

417. Where the accused secretly entered an exibition building 
without Jurying purchased a ticket, and was there apprehended. 

Held, that such entry when unaocompanied by any of the intenbai 
specified in s. 441, does not a,mount to trespass or any other criminal 
offence — Reg. v. Meharvanji Bejanji. 6 Bom. H. C. R 6. 



418* Accused of <S?oui]^Wii- 

iut^o%Maed U decree setting ^ule an alieiiatipk mifcde1>y ,iau^«ed% 
In ekecutiou, complaiuaat obtaiaetl poeeeesiiWKfrom iJbeVIleUe^^ Ifbe 
accused entered m tins land.— /f«'4 tliat, he Imd not committed uhh 
jrffence of criminal trespass. — diHud. H. C. R., 19^ 

41 y. The cultivation of a burial g»^uiicl may ^amount to crimi- 
nal trespass if the trespass**!* was not one of the persons entitled to . 
its use. — f) Macl/H. C/R*, 25. 

420, The enclosure of a public footpath cannot amount to crimi- 
iial trespass because there can be no intent to annoy tlie person 
(cor[>orate) in possessioji. It may amount to a public nuisance.— 

6 Mad., H. 0. H., 2(). 

421. One member of a joint Hindoo family does not commit 
criminal trespass under s, 441^ Penal Code by entering the joint family 
house, but only when be enters the room ordinarily occupied by alt- 
other inomlmr of the family. — 15 W. R. Or., d. 

4?/2. The 6ow<' fich exer<jise of a supposed right of fishery 
without payment of rent, where the xeinindur had not established hU 
right to receive rent from the parties exercisi^'g tj^uch right, or to eject 
them as trespassers, cannot render them liable to a conviction for cri- 
minal trespass under s. 44 L — 18 W, R; Cr., 25- , 

S. 4M * 

423. A persoi^ who enters a bouse with intent to commit adul- 
tery niJiy be convicted pf house-trespass. Aliter, if his intent was to 
have intercourse with an umnarried female, — 8 Mad. II. C. R., 6. 

424. T., being an inmate of his uncle's bouse, broke open a 
chest and took out property from it. He was convicted of an offence 
under s. 457 of the Indian Penal 0ode.*-^/J«/(2, that he could hot 
properly be convicted under that section. Qtteeu v. Tujssaddiik Hos^ 
s€iu,—& N.-W. P. 301. 

S. 448. , 

425. A sentence for being members of an unlawful assembly 
under B. 144 Penal Cede renders unuecesaiiry separate sentences for 
hoiaae trespa:>s and mischief under »s.448 and 427,— S! W. ii*> Cr./l!44 
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. S'. 452. 

. 426, Groing wili a forged warrant of arrest and taking awajr 
one of tbe inmates against his will under the authority of suoh trw- 
rantj is house trespass under s. 452 Penal Code, — 12 W, R., CV*, 83, 

S. 456. 

487. The splitting of one aggravated offenee into separate 
minor offences (e. g. Inrking house trespass in order to commit theft 
under s. 457 Penal Code into lurking house trespass and theft under 
88. 456 and 380) prohibited. — (F. B.) — 6 "W. R.» Cr„ 39. See also 
6 W. R., Cr., 48, 92. 

' R. 457. 

488. A Bench of M.agistrates has no jurisdiction to try a priso- 
ner for an offence under s. 457 Penal Code. — 23 W. R., Cr., 6. 

429. House breaking by night and theft form a single offence, 
and cannot be punished separately, but under s. 457 Penal Code. — 
2 W. R., Cr., 63. a R. J. P. 568) ; 5 W. R. Or., 49 ; 6 W. R. 

Cr., 48 ; 8 W. R. Cr,, 31. 

I 

480. Tlie splitting of one aggravated offence into separate 
-TOinor offences (e. g, lurking house trespass in order to commit theft 
under s, 457 Penal Code into lurking house- trespass and theft under 
ss. 456 and 380) prohibited, — (F. B,) 6 W. R. Cr., 39. See also 6 W. 
R. Cr., 48, 92. ' 

R. 463. 

431. The subsequent falsification of a Jtonnameha JBahi kept 
in the Office of a Deputy Inspector of Schools by the Mohurrir in 
charge thereof for the purpose of concealing frauds previously com- 
mitted, merely with a view to avoid disgrace and punishment, held 
not to fall within the definition of forgery as given in the a Indian 
Penal Code. Queen v. Jagexhur Pershad . — 6 N.-W. P. 56. 

^2. A signed B’s name to petitions presented by C. to • Mam- 
latdaiS^ requesting his summary assistance under Regulation 17 of 
I’i^T, Ibr the rpoovery of ^ents from B’s tenants. 

ffeM that even if A had no authority from B to sign his name, 
and if A wjsfaes to deceive the Maiplatdar into this belief that it was 
B himself who had signed the petitions, still if tbsTf had been no 
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intention to defraud any body, or if no wrongful gain or wronj^ul 
Io»a oou^ld have been caused to A* or B;, A’s act did not cOnsiJtute. 
forgery within the meaning of this Gode* 

Hi# argnment that A, by so presenting petitions for B. saved 
B, froni the trouble of instituting suits in the Civil Court, and W 
caused wrongful loss of stamp duty to the Ck)vernment cannot be 
sustained, as avoidance of litigation is no wrongful loss to Government: 
— Reg, V. Bhavani Shankar — ^11 Bom. HV C. R. 

4»33. The forgery of a copy of a document comes within the 
definition of forgery as given in s. 463 Penal Code. — W. R. P, B., 
71 (2 Hay 236 ; Marshall 270.) 

434. Unautliorizedly si/rning a vakalutnamah in the name of 
co^decree-holders and delivering it to a vakeel with instructions to 
file a petition stating that tlje debt had been satisfied and praying 
that the case may be struck* off the tile^ is forgery under s. 463 
Penal Code.— 6 W. R., Or., 78. 

435. The simple making of a false document constitutes forgery 
under s. 463, and it is not necessary that it should be issued or made 
known to the injury of a person’s reputation, either by being pre- 
sented in Court or shown to any person. A false document may 
made in the name of a fictitious person. — 10 W. Cr., 61. 

S. 464. t 

436. It must be proved that the accused practiced deception so as 
to prevent a person *from knowing the nature of the document before 
the accused can be found guilty under s. 464. — 9 W. B., Cr., 20. 

437. Where a fraudyilent misrepresentotion in writing wa^ held 
not to amount to forgery under s. 464 Penal Code, — 21 W. B., Cr., 41. 

438. Where the High Court directed a case to be sent to the 
Magistrate to investigate it and consider whether there was any 
ground for instituting criminal proceedings, under ss. 415; 423, or 
464 Penal Code, against parties who had set up fraudulent deodj^ — 
•6W. R. 61;20W. R. no. 

. S. 465. 

439; A Civil Court has no power to order the oommitoieni of. 
persous for offences under ss, 471, 465, and 193 Penal Code witbbht 



Miaii«fg the pt^elimimty enqtijry requirSenJ by «. 474 A<5t Xi 1872,, 

S. 466, 

. 440. A conviction may be b^d, under ss. 466 and 471 J^enki 
Oodk, for ttfling as genuine a forged document purporting to be made 
by a public servant in his official capacity, notwithstanding tlie illegi^ 
bility of the seal and signature thereon. — 5 W. R., Cr., 96, 

& 467. 

441. The forging a document which purports on the face of it 
to }>e a copy only, and whi?h, oven if a genuine copy, would not 
anthcrize the delivery of moveable property, is not punishable, under 
s, 467 of this Code. Reg, v. Najo Gopnl — 5 Bom. H. 0. R., 56. 

442. A fraud 11 lent alteration of a Collectorate Challan is a 
forgery under s, 467 Penal Code. — W, R. Sp., Cr., 22, 

S. ‘169. 

443. Whore a draft peiition Was prepared with the intention of 
being used as evidence of a. matter,. it was held to fall within s. 29 
Penal Code ; and as it <‘mitaiued false statements calculated to injure 
the reputation of a person, the oH'enoe Was held to full within s, 469. 
—10 W. 11, Cr., 61. 

S. 471. 

444. A Civil Court has no power to order the commitment of 
persons for (»fl[cnccs urder ss. 471, 46^, arid 193 Penal Code without 
boldiiig the preliminary enquiry roquired by s. 474 Act X of 1872, 
^22 W. R„ Cr., 52. 

445. Convictions under 8.471 of the Indian Penal Code and 
6. 474 cannot stand together, — v. ^azar Ah\ 6 N, W. P. 39. 

446. A conviction may be Irad, under ss. 466 and 471 Penal 
Code, for using as genuine a forged document purporting to be made 
by a public servant in his official capacity, notwithstamling the illegi- 
l^ity of the seal and signature thereon — 5 W . 11.^ Or.^ 96, 

447. Presenting a forgerl deed of divorce for registration and 

obtaining registration is using’” within tho meaning of s, 471 
Penal Code. — II W. 11, Or., 15 ^ 

S. 473. 

448. Where it was hel<l under s. 473 Penal Code that there was 
a com})lete and 8<qmrute offence of forgery in res|>e0t of «^ch t)f several 
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seak of dMfereift <k»eri|>tktns' found in fios«wi«ffi pX <J»a 
with intent to coioinifc forgeay — 13 W. B., Or., 16; / • : , , 

S<.474., '■ * 

449. In a conviction under «. 474 Peeal Code, the gtdlty int^ 
must be proved, not inferred.— W. B. Sp., Or,, 12. 

S. 477. ' ' ' \ 

450. The tearing up of a pottiih is the destraption of a valuable 
secnrity within Uie meaning of s. 477. — 3 W. B., Or., 33. 

■ S. 484. 

451. Quaere whether cumulative sentences under ss. 454 and 
380 Penal Code are legal. — 3 W, R., Or., 19. 

S. 490. 

% 

452. 8. 490 Penal Code does not apply to a contract to place 
defendant’s carts at complainant’s disposal for n specified time to con- 
vey an article from where he pleases to where he pleases.- -9 W. B,,. 
Or., 12. 

453. Qxeaere, Whethei* the words ‘‘ during a voyage or journey” 
do not limit that section to offences against travellers. — 9. W. B., Or., 12. 

454. An agreement for personal service in conveying indigo 
from the field to the vats is not a contract the broach of which is 
punishable by s. 490 Penal Code. — 6 W. B., Or.* 80. 

• S. 494. 

455. A Hindu Christian convert relapsing into Hinduism and 
marrying a Hindu wdiiian cannot be convicted of bigamy on the ground 
that he has another wife living whom he married while a profobing 
Christian. — 3 Mad. H. C. B., 7. 

456. Held that a custom of ihe Talapda Koli caste, that a 
woman should be permitted to leave the husband to whom she has 
been first married, and to contract a second marriage (Natfa) with 
another man in hk life time, and without his eonsmrt, was invalid, as 
being entirely opposed to the spirit of the Hindu Law, and that such 
marriage was ‘'void by reason of its taking place during tbe life time 
of sueiiljuAand,” and ihewfore punishable, as regards the 

under sec. 1194 of this Cede ; and that the man with whom tlm.wnttian 
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lims flK> leaving had sexual intercourse with her, w^as giii% ef 

adultery, under sec.. 497, Beg. v. Kdrmu Ooja ; Beg. v. Bai 
• 7—2 Bom. H* 0. B., 124. 


457. Courts of law will not recognize the authority of a case to 
dedare a marrriage void, or to give permission to a woman to-reriiarry. 

Bona fide belief that the consent of the cast© made the second 
marriage valid, does not constitute a defence to a charge, under section 

494 of the Indian Penal Code, of marrying again during the lifetime 
of the first husband, or to a charge of abetment of that offence under 
that section combined with section 109.— v, Sambhy> Raghu. 
I. L. R. 1 Bom. 347, 

458, A nikak marriage fiills within the purview of ss. 494 and 

495 Act XLV, of 1860 ; it is a well known and well established form 
of marriage amongst Mahomoduns. — 6 W, R,, Cr., 60. 


S. 495. 

459. The act of c^iusiiig the publication of banns of marriage 
is an act done in the preparation to marry but does not amount to an 
attempt to marry. 

Where tlierefore a man, having a wife living, caused the banns 
of marriage between himself and a woman to be published, he ^could 
not be punished for an attempt to nuirry agnin durlog flinUfe time of 
his wife. — The QUeenv. Pitter$on, I. L. K. 1 All. 316, 

460. A woman* who does not use all reasonable means in her 
power to inform herself of the fact of her first husband's alleged de- 
mise, and contracts a second marriage within 16 Vnonths after co-hebi- 
tation with her first husband, without disclosing tlie fact of the 
former marriage to lier .second husband, is liable to enhanced punish- 
ment under s. 495 Penal Code. — 4 W. R., Or., 25. 

461. A nihah marriage falls within the purview of ss. 494 and 495 
Act XLV. of 1860 ; it is a weU-knowm and^ well-established form of 
marriage amongst Mahomedans. — 6 W. R., Or., 60, 

S. 496. 

462. Proof of dishonest or fraudulent intent is necessary for a 
CQDvictfou under s. 496 Penal Code. — W. R. Sp., Or., IS. 

S. 497. 

463. — Where a pri.soner accused of adultery sets up in defence a 
Natra contracted wiih ihe woman with whom he is alleged to have 
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eoromitted ndultery, in accordance 'wtfh 'i&e castont dF his cnsl6,'i^o 
qneRtion the Goarfc has to deterhiino is, whether or not the acnoscd 
honestly believed nt the time of contracting the Natra that the wontan 
was the wife’ of another man.— v. Mcttiofuiir Raiji. 5 Bom. 
H.C.R., 17. 

464. A person convicted of adnltery under g. -4.97 Penal Code, 
need not be convicted- also under s. 498 ;.far less where there is no 
taking or enticing away of the woman. -2 W. B., Or., 35. 

465. The legality of a conviction of adultery before a jnry wa4 
held not affected by the fact that the charge was triable, under s. 497 
Penal Code, with asse-ssors, and not. by a jury.— 24 W. R., Cr., 15. 

S. 498.- 

466. A man is punishable under this section for taking away a 
married woman, altbongli it may appear that she went with him of her 
own free will. Her consent is wholly imraaterial. — 2 Mad. H, 0. B., 331. 

467. The word conceals or detains must be taken to extend to 
the enticing or inducing a wife to withhold or conceal herself from 
her husband and assisting hej to do so as well as to physical restraint 
or prcivention of her will or action. — 4 Mad. H. C. R., 20. 

468. A person convicted of adultery under s. 497 Penal Code, 
need not be convicted also under s. 498 ; far less where there is no 
taking or enticing away of the woman. 2 Cr., 3.5. 

469, Enticing or taking away with a criminal intent a wife liv- 
ing in her husband’s house, or in a house hired by him for her ocenpa- 
pation and at his expense during his temporary absence, is punishable 
under s. 498 Penal Code, provided the seducer knew, or bad reason to 
know, that she was the wife* of the man from whose house he took'hcr. 
— 5 W. R., Or., 50. 

470. In a charge under s. 498 Penal Code (of taking away 
a married woman), marriage must be presumed from the fact of a 
man and woman living together, and from their own evidence (alto- 
gether unrebutted) that she is his legally married wifei 1 * W. R., 
Or., 5. 

It has been Subsequently Iield by a Fall Bench that in cases qf 
adultery^ bigamy *nd enticing away a marreid woman.} nrarriage mast 
be strictly proved. — 8 Regal Cinnp. 98., " 
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i71. * A fiiwling exaatiy in tlie words ^af a. 498, tkoagh not 
tnaJly illegal when it is doubtful which of the several offences thertna 
mentioned has been committed, is a finding which ought not to b« 
resorted to if it can be avoided and it can be determined under which 
part of the section the prisoner is guilty. — 22 W. E., Cr., 72. 

S. 499. 

472. A letter written by a Brahman to a Brahman community of 
,tbe neighbourbootl, with a view to obtain their decision on a matter 
affecting his own religious inten>ste and those of the Brahman com- 
munity, if UTitten ill good faith, falls within o.'cceptions S and 10 of 
8, 499. — Jity. V. Knuhimith Baditiji Banal. 8 Bom. II. C. R., 168. 

473. To sustain a charge of defamation it is not iiece8.«ary to 
prove that the compla nant actnall)' suffered directly or indirectly from 
the scandalous iinimtation alleged ; it is sufficient that the acensed in- 
tended, or know, or had reason to believe that the iinpntetiou made by 
him would harm the reputation of the complai nant.— Q hc«« v. Thakur 
Das. 6. N.-W. P., 86. 

474. S. 499 Penal Code makes 'no* distinction between written 
and spoken defamation. — 2 W. It, Or., 36 (4 E. J. P. J. 172). 

475. A person using defamatory expressions for the protection 
of his own interests, is not privileged unless the iinpiitat, ion is made 
in good faith, i. e. w'lth due care .and attention.— 3 W. B., Cr., 45. 

476. Act XVIIT. of 1862 refers only teethe High Court in its 
original criminal jurisdiedou, and is not applicable to Mofussil Coart, 
8. 27 of that Act retiuires proof of the circumstances relied on as a 
defence before good faith can be presumed in a csise of defamation. 

. The anus of proving good faith is on the person nraking the impnta- 
tion. Before such ]»erson can claim the benefit of Exception 9 s. 499 
Penal Code, he must show that he has exercised duo care and caution. 
-^4 W. R., Cr., 22, See 14 W, E, Cr., 22. 

477. A report made by an officer in execution of his duty, and 
as the jteanlt of tm order from his superior, was held to Ml within the 
9th Excepridh to s. 499 Penal Code. — 14 W. R., Or,, 22. 

478. What was held to amount to making or puhjtafaing ito 
imputation within the meaning of s. 499. — H W. Ri, Cr., 27. 



^ . ' .t' I-. • . 

> i ■ ' • .> ; ■ 

[Pbnai, Cops,] THE LE^iAL COMPAKION. [Digest.] ^ 

' ' ' , ' 500. '' ^ 

470. The gnmastah of a Guru or priest wa» convicted of de£(^ 
mation for having published an order of bis master excominunicatiag 
the complainant from his caste. Tlie letter publishing the excommu- 
nication was a statement that complainant disoljeyed some one and 
treated him with disrespect, — Held, that the letter contained no 
expressions defamatory per se. If the person so treated was in a position 
entitling him to demand submission and to make ' non-submission an 
offence, then that position would render the communication privileged, 
and, if not, tlicn the mere statement that the complainant did not obey 
one whom he was not bound to obey was hot a defamatory imputation. 
— C Mad. H. Cr., 4G. - * 

S. 503.- 

480. Where the accused went to the complainant^ the brother 
of an adult wom.an, and told him that he had come from the Sirkar 
and would get him six month’s imprisonment if he (the complainant) 
did not let his sister go ; 

Held that tliese wordij did not constitute cnminal intimidation, 
within the meaning of s. 503 of this Code (there having been no 
threat of injury in the sense of the Code)'; or any other offence known 
to the law. — Reg. v. Moioba Bhaakurji. 8 Bom, H. 0. B., 101. 

481. Where an offence under s. 503 P^nal Code was said to 
have been committed during a railway journey from Bombay to Cal- 
cutta , — Held that the M agistrnte of Howrah had no jurisdiction to 
entertain the charge, ahd that s. 67 Act X. of 1872 did not apply.— 
21 W. R., Cr., 66. 

* S. 506. 

482. Procedure under s. 506 Penal Code for criminal intimida- 
tion used against th*ree different persons.-^9 W . B., Cr., 30. 

S. 511. 

483. To constitute the offence of attempt under s. 511, Indian 
Penal Code, there must bo an act done with the intention of commit- 
ting an offence, and for the purpose of committing that offence, that it 
must be done in attempting the commission of the offence. 

The provisions of s. 511, Indian Penal Code, do not extend to , ' 
make punishable as attempts, acts done in the mere stage of ptepara- 
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Altbpugh «ueh acts we'cloaUlPsi do^a towards; 
the offaoce, they nol »n the a/tmpt to otasnat the pffenpe^ 
williin the moaning of the word ‘* attempt" as used in the seetion.-r^ 
Queen t. Bam Saran Chnivbetf. — i N.-W. P., 11. „ 

484. Where, in consequwioe of a discrepancy between the find- 
ing sentence in a case of dacoity, the finding was amended by 
' substituting s. 395 for ss. 397 and 511 Penal Code.— -7 W. Or., 40. 

485. In a case in which the child was full grown, the Court 
declined to convict the accused of causing yaiscarriage under s. 312 
Penal Code, but convicted them of an attempt to Cause miscarriage 
under SB, 312 and 511.-— 19 W. R., Or., 32. 

CHAP. X. 

535. Why the law requires the permission of the public servant 
for bringing a charge of contempt of lawful authority of public servant 
under s. 182 or any other section of Chap. X. Penal Code. — 9 W. R, 
Or., 31. Seealsoll W. R.,Cr.,22jl9 W.R.,Cr.,33. 

CHAP. XXIJI. 

536. Penal statutes must be strictly construed ; and it would 
not be right to include Chap. XXIIL of the Penal Code (relating to 
attempts within the provision of s. 75. when that section only men- 

' tions other Chapters yf the Code.— 21 W. R., Or., 35. 

537. The forgery of a copy of a document comes within the 
definition of forgery as given in 8. 463 Penal .Code.— W. B. F. B., 
h (2 Hay 236 ; Marshall 270.) 

£38. Direction by the High Court for the trial of certain offences 

in violation of the provisions of the Penal Code. — Sev. 84, 949 ; 6 W. 
H,'3. « 

,539. Where an accused was charged under cettain sections 
: ih© Fpnal Code of an offence committed before tlie Penal Code came 
intp operation, the. error or irregularity was held, with refereuce to 
8. 4 Abb of 1862 and s. 426 Act XXV. of 1861, not suffinfibni 
to vitiate ili« coavidion so long as the puaidiment awarded as under 
the Peoid Cede did not exceed that which was the legal penalty fbt 
the offence before the Penal Code came into operation.— 15 W. R.> 
Cr,, 48. See also 17 W- R, Cr., 50 ; 15 W. R., On, 49. 
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277. All applicatidos fr<mi Jndgee and Magulrates for brin^tig 
into opOTaiiiaii the provisnms of this section shonld be made through 
the fltgb Oirart.-~5. Mad. H. C. B.. 9. 

S. 340. 

278. A prisoner has a right to have all or any part of a docu* 
ment used on his trial translated to him, yet when it is used simply as 
formal proof of an incontestable fact, it would not be necessary to 
interpret it at length.— 15 W. B., 25. 

S. 344. 

279. Where the tender of pardon to an accused person is not war* 
ranted by s. 347, he cannot be legally examined on oath and his 
evidence is inadmissible, and his statement is irrelevant and in ad* 
missible as a confession, with reference to S. 344 of tlie Criminal Pro* 
cednre Code and to Act I of 1872, S. 24. — I. L. R., 2 All. 260. 

S. 346. 

280. When the examination of the prisoner by the Magistrate 
has not been recorded in lull, so as to include the questions put to 
him as required by s. 346, It cannot be given in evidence at the 
trial before the Court of Session, under s. 248, without further proof. 
^Reg. V. Timmi ; Reg. v. Kalla Rakhmaji. 2 Bom. H. C. R., 419. 

281. A detailed confession made by an accused person before 

a Magistrate, but retracted on the examination ieing read over to him 
in conformity wntb 346, does not amount to a confession, although 
‘the plea for retracting the confession, vtz., iU*treatment of the acensed 
by the Police, may be enquired into and found nnirue. — R^. v. Oorbad 
Beehar 9 Bom. H. C. Rf, 314. • 

282. The confession of an acensed person taken by a Magistrate 
having no jurisdiction to commit or try him, is imperfect, if not 
signed by the accused person or attested by his mark, and is inadmis- 
sible in evidence (ss. 1*22 and 346, Criminal Procedure Code). The 
term “ Preliminary Inquiry” in the final danse of s. 846 means 
sqeh inquiries as are ihe subject of Chapters XIY. and XV. ; and, there* 
fore, that clause does not iqiply to confessions recorded under s. 122 
which refers to an inquiry not during a trial or one held with a viaer 
"to committal, but an inquiry for the purpose of forwarding oonfiassions, 



" ■ ’ ipi '.iswi 

■ ' ^’ ' ' ' V, ' ^ ‘ . 

^ l,'Wift^>' Magistatte by ' 

i ' ^ m<}Qir«d iato or tried. Gooeeqtumtly, ^beii « 

.. ikken under s. 122 is inadmisEdble ketidenev, otsd dridtiKie td ftr^: 

' dEiat ikcb & confession was made or wbai the temis of that eoafesidpi^ 
leejre^ is inadmissible also., (s. 21, Evidence Act).r-ih!^.'v.,iiia JS^tok' 
k SoiE. H. C. R., 186. 

V .283. The direction of the Criminal Procedure Codej s A4#, ^ 
/oining that an accused person shall sign the record M h» confessiuiKd,! 
is not satisfied by the following ‘^signature of A. fi. (the accused) V 
the band writing of C. D.'’ where the conviction of a person was bHuA 
upon a confesri^n thus subscribed, the High Court reversed it, and 
held that the Sessions Judge was (under s. 256) bound to prevent thd 
|>rodaction of such a confession. — Reg, v, Dagamnd and Bdnehod 
khalpa. 11 Bom. H. C. R., 44. 

284. An accused person whose signature to a statement made 
by him to the committing Magistrate is not taken, as provided in 
s. 346, is not . prejudiced thereby mthin the meaning of that section, 
unless he is unfairly affected as to his defence on the merits. Whm<# 
a prisoner in the Court of Session was represented by a pleader who 
had opportunity to object to the admissibility of his statemmit, and 
did not, the High Court held that he was not prejudiced. — Reg. r. 
Deva. Dayal, ll'Bom. H. 0. R., 237. 

^ 285. A confession recorded under s. 122 of the Code of Oriminid 

Procedure to be admissible in evidence must not hear a memoi- 
nuidum that the Magistrate believed it te have been voluntarily madfi^" 
but also a certificate, under s. 346, that it was taken in the Ma^strate’a 
presence and hearing, and contains accurately the whole of the siatn- 
ment made by the accused person. No oral evidence can be received 
|0 prove the fact of the confession, if the confession itself be inadi. 
missible.— (ff*g. T. Rot fioAtn 10. Bom. H. C. B., Ififi, Mowed). 
r^Meg. V. Shivye. I. L. R., 1 Bom. 219. 

2i3fi.. A orntfessioB noeeded by a Mi^skatev^who sltorwarde 
edndu^\^ Oi^hiry pMamiary to eouimittal, and has juriadiiietiiw jka 
do so, is to be tusa^as an axamkariofa under Aet X 1872 IP 
and not as a oonfemhm risoorded under a. 122 nctwithataad^glliiiiiM 
prisoner may have bean breast befi>ie.k« Magiskate hefera 










Ijr lifr j^i»«iiloa«.of tb«ls)st |WEa of s. ap^ii<r^ lit 
i . ‘887. .1il%eai*«»rf^ M maile to » M^gw 

pen«Ma dvHog lui'. aMftoiy iield .jHreviousljr .to^ otoa.Wmg ib^ 
^-.l^'.oonis^toiig officer^ and aa officer aoUag inerely as a recoixl- 
ing ofHcer> it must be recorded in strict tooordance wito-' toe provtotmi 
4)f Aet X. of I&72 ss. 122 add 346. . If the proviaiona of toese sdetion* 
bare.not been fully complied with by toe recording t^tojer, toe Court 
of Sossioo may take evidence that too accused person duly made too. 
statement recorded ; but a Court of Session is not at liberty to trea| 
a deposition sent up wito toe record and made by toe recording office^ 
btoare.toe ooramittoig officer to the effect that the accused person did 
jn fact duly make before him the statement recorded as evidence 
that fact. In such a case the recording officer mnst himself be ea]l@| 
and examined by toe Court of Session, except in oases in wbito too 
presence of toe recording officer can not be obtained without an 
amount of delay or expense which, under toe circumstances of too 
pase, toe Court of Session considers unreasonable.— 1. L. B., 5 Cal. 938. 

288. The attestation .required by Act X of 1872 e. 346 is un^ 
neccessary when a confession is made in Court to toe officer tiying iho 
case at toe time of trial.— I. L. B., 3 Cal. 756. 

289. When the confession of a prisoner nndbr Act X. of 1872 

S. 122 was not taken in toe manner provided by s. 346, and wasj 
therefore, defective. — Held, that toe evidence of toe recording officer, 
that snch confes8ion*wa8 actually made, was inadmissible to remedy 
toe defect.— I. L. B., 4 Cal. 696. ' 

290. Initials readable or unreadable are not toe same as a ^gha> 
tnre^and useless imder this section.— 15 W. B.,63, 83. 

291. The examination of an accused person should invai^Iy, 
where possible, he recorded in toe language of toe accused. 4 W. 

’ ■ . 

i .. ^2924 Under s. 346, it is Bot.neoesmry. fsar Magistrate to 
iState in toe body, of the examination tlH|t the statement comprise^' 
hvery-questom p#to tooneensedy.aad every, aosw^ given by hi^ ‘ 
utodtoat hp'luiddibeirty. to add. to or explain his - imswena A.tti((stito^ 
■at the foot r^toetexamtoation 'is suffioimity butto d.ouihh 



. '’(^doBM be iMibiitted io proine tiie vegukrHijr ef'lhA'^pxwtaiSing. 
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’ 293. Examinalaofi accused, bow ip be recorded, ceiti:fiadaiid 

tned nndpr B. 346. — ^20 W. R., C. R., 50 j 24 W. B., C!r., 54^ 

S94. — A confession not recorded in accordance wiib Cr 343 ,. ia 
.•iandiuissible.--^24 W. B., Or., 29, 43. , 

295. — >S- 122 Act X. of 1672, which requires a Magistrate to 
. certify on a confession bis belief that it was Tolnnterily ma^. does 
not apply to the case of a confession taken by a Magisixate who is 
actually investigating the case and examining the wikiesses prepara* 
tory to commitment ; bnt to a case where some other Magistrate 
takes a confession and forwards it to the Magistrate by whom the 
case is enquired into or tned. 8. 346 governs snub a case as the 
former. — 23 W. B., Or., 16 ; tee also 24 W. R., Or., 42. 

S. 347. 

296. The provisions of this section apply to cases triable by 
the Magistracy concurrently with the Sessions Court, but the power 
cannot be properly exercised except with a view to the committal of 
a case or trial before a Court of Session.-*-3, Mad. H. 0. B., 2, 4. 

297. A Magistrate has uo power to tender a pardon in a case 
which he Jrles himself ; but only, under this section, in the case of 
an offence triable exclusively by the Court of Session. — Reg v. Reme- 
dies and another. 3 ]^oin. H. 0. R., Oi’., 0. A. 59. 

298. A persm accused of an offence was pffered a pardon, the 
conditions of whi<dt be accepted, on being examined, be stated in detail 
the mrcumstances of the offence, and named the prisoner as an acoom* 
plice.* He afterwards retracted this statement.— Hefd, that the state. 

, mmit could not be used as evidence against the pris5her. — Queen v, 
Jiardeva 5 N.-W. P. 217. 

299. It is not competent to a Magistrate to convert an accused 

person into a witness except when a pardon has been lawfully granted 
under this section. Evidence given by such a person who had received 
a pard^ in fe osse of an (^ence not exclusively triable 1^ the Court 
of ^iouj he^d not relevant; that person not hayitig been acquitted 
or discharged or convicted.— I. t. B"*! 1* Bom. 610; .iBfiliir. 
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BDpposed toliav« beea .eonoerQecI wiih«ther p^tepoa ia o^iltei^tciai'v 
of wfaioh were exoliuiively triable, by the Court of Sesripa^ «nd‘;sa(A. 
person woe examined os a witness in the c&Be.-rSeld Ifaat, ^ 
of pardon to snoh person not being warranted by this section, ho . 
could nut legally be examined on oath, and his evidenee was inadmisv] 
sible ; and that the statement made by such persmi ' was irreleraat 
and inadmissible as a confession, with reference to s. S44 of Act X. ' 
1S72 and to Act X of 1872, s. 24.^X X. B, 2 All. 26<X 

S. 349. 

. ' 'I . 

301* A conditional pardon was tendered to and accepted by the 
accused* He then^ on solemn alSirmationi made a statement befort 
the committing Magistrate in which he criminated himself and two 
other persons. Three days afterwards he voluntarily came forward 
and made^ on solemn affirmation, another statement, in which he re^ 
tracted and contradicted what he had said in his former statement# 
The conditional pardon was cancelled and the accused was put upon, 
his trial . — Held that the first statement was admissible as evidence 
against the accused. — Reg. v. Alibhai Metka, 8 Bom. H. 0. B.> 
103. 

302. This section was held not to take away 'from the Magis- 

trate the power of committing for trial on a q^arge of giving false 
evidence, instead of on the original charge, a party who, having been 
charged along with others with murder, and having had & conditional 
pardon granted to him by the Magistrate, retracted before the Ses- 
sions Judge the statements he had made before the Magistrate.—' 
23 W. R. Cr., 12. * * 

S. 359. 

303. A Magistrate has no jurisdiction to order a sum of mPney 
deposited under this section to be credited to Gtovenunent.— ^6 Mad. 

.H.ca,9. 

. 8(1A Act X of 1872, s. 359 empowers a Magistrate to exercise 
■his judgment oikI. enquire as to the materi^ity of a witness who 
^oonsideES^ ia. named by the. accused as a witness for the pojqpdse ^ 
vexation and delay ; bm not to enquire into what the .defitoee ^ 
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^ 1infrieeat» Oited by tbe acfeased — I., Jj. K., 3 Oal. 578* ' ’ 

•'.- ' s-361- , 

305. An accused person is entiUed to have his witnessM (vrfctfl 
pr^ent) examined, even if those witnesses were named as implicated, 
in the offence with which the accused is charged. — 15 W. R., I?. 

S.' 362. 

306. A Magistrate should not decide a case or discharge ain 
a( M>us«>d person without taking tlie evidence of the prosecutor’s wit> 
nesses.— 7 W. K Or., 45, 47. See 15 W. R., Cr., 87. 

. S. 363. 

. 307, Under this section, a prisoner is entitled as a matter of 

sight to have any witnesses named in the list which he delivers to 
the Magistrate, summoned and examined. — ^23 W. R., Or., 56, 

S. 389. 

308. A Magistrate should not ask for hail (when after inquiry 
no offence is made out against the accused) in the hope that evidenoo 
may turn up eventually. — 1 B. L. K, App. 26. 

S. 390. , 

309. The Court of Session has no powrer under this section to 
admit a convicted person to bail, a amvieted person not being an 
Heeused person within the meaning of the secti6n . — Queen v. fkakw 
Parehad- I. L. R, 1 All. 151. 

~ ' ' 310. S. 890 refers only to the period during which a case is 
under enquiry, and where the party conc'ernedis still in the position 
of an accused ; but does not empower the Sessions Judge to admit 
.him to bail after he is sentenced and acquitted, — 24 W- .R, Cr., 8, 

■ S. 391. 

311. Wbero the condition of bail-bonds given by the defendants 
' and yy the sorety^'of a secitrity bond was that the defendanip ^ould 
^ appear'iirfien osfled upon. — Held^ that the defendants and theii: surety 
were entitled to reasonable notioe of the tiineat whi(h the fonoer 
would be required to attend.— 4 Mad. fi. C. R., 45. - . 
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Uie 0 I &e ncrawed. If broken, they, am fo^tedl, W 

am r^toiyma^ m i^owa *ln «. 398 : bmdes 1 ^ 1 $, a ci;:imin»l «Qli«^» 
against ^ ida&niter will lie under s. 174, C. (10 W. 4)> . 

, S, 396. - ■ 

S13. Wbere a defendant charged with an offence bonnd hu^seff 
to appear before a Sp^hfagistrate on the 10th Jnne and the defendant 
did appear on that day hot nuide default on the llth of Jane on which 
date the case was caUed. — Held, that there was no fdrfeitUre of the 
recognizance. In such c^s s. 396 requires that the Ma^strate shall 
form a reasonable opinion that there has been wilfql default before 
issuing process to enforce the penalty.— 4 Mad. H. C. B., 44. 

314. Defendants were bound over to appear from a certain date 
on every day until the trial was closed. They failed to appear on one 
'day when the case was called and their recognizances were forfeited,— 
'Held, that there was no irregularity. — 4. Mad H. C R., 38. 

S 397. 

315. The powers contained in ss. 396 and 397 apply not only to. 
recognizance taken by a Magistrate, bnt also to recognizance taken 

a Police Officer under s. 125. — 22 W. R., Or., 74. 

316. Where a surety conditioned that he would be responsible 

for the continned presence of an accused person pt one Pourt (Nowa^ 
dah), it was held that the surety was released from liability, under bis 
recognizance by the permission which the Court at Nowadah gave thp 
.accused, without to the surety's consent, of leaving that place on busi- 
ness, and also by the subsequent transfer of the case to another. Court 
(Oya>— IS. W. R., 53. ' • 

317. The powers contained- in ss. 396 and 897 Act X. of 1872 
ai^ly'not only to recognizance taken by a Magistrate but also to recog- 
-aizance taken by a Police Officer under S- 125. — 22 W. B., Cr., 74. 

" S. 415. 

, 318, A. was ehaiged before the Police with theft of certain pr«>-. 

property. Police considered that no theft had been ooinmitted,, 
.'and reported the matter to a.9nd class Magistrate, who agreeing wiw 
•t^e.Pidioe ordered the property be restored to A, On . appliwfMS^. 
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efimplainimiv ’^hd District Magistrate found that A« £ad i^i^lniorcdi 
i&ough not dishonestly, the property from B. a deoetsed j^rsoh y ai^ 
ordered the property to be given by the Police to B/s heirs , It wall 
so given, 

S^ld^ that the provisions of Chapter XXX of the Code of Orimi* 
nal Procedure do not apply to such a case. Sections 415^ 416 and 
417 contemplate proceedings preliminary to, and independent of, en* 
quiry upon general principles, where there has been an inquiry, or a 
trial, and the accused person is discharged or acquitted by any Crimi* 
nal Court, that Court is bound to restore that property into the 
possession of the person from whom it is taken, unless, as provided 
for by s, 418, such Court is of opinion that any offence appears to 
have been committed regarding it, then such order as appears right 
for the disposal of the property iqay be made. 

The High Court cannot direct the restoration of property already 
delivered by the Police under the illegal order of the District Magis- 
trate. In Be Ann(jcpurnabai.^^h L. B., L Bom. 631. 

8 . 418. . 

319. Where a person convicted of stealing a horse was sentenc- 
ed to imprisonment and fine, and the Magistrate, relying on s. 418 
Act X of 1872 and the rule of English law protecting a bond^de 
purchaser in market# overt, directed the horse to be restored to such a 
a purchaser and the fine to be paid to the complainant, so much of 
the order as directed payment of the fine td complainant was set 
aside us not warranted by s. 418, as such an order could only be made 

under 8. 308.— 20 W. K., Or., 38. 

# • 

S. 419, 

820. A Government Currency note was stolen from A., and 
cashed by B. in good faith for C. On the conviction of C. for theft, the 
Magistrate ordered the note to be given to B, A appealed to the Ses 
fdon's Judge, who was of opinion that he was not competent to inter- 
fere as a Court of appeal under s. 419 of the Crinfiinal Procedure 
Code ; but submitted the case for the orders of the High Court. 

that the case could be disposed of by the Judge under 
1- 419 of the Criminal Pi’ocedure Cede, and that the words Court 
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of ap^T^ i^ thal/jeetiw a^ hoibeoe^nai^^r iina^ 16 a Ck>art b^ort 
wiiioa an. appeal im pending. > ^ 

JSetd farther, that the provieions of a 76 of flie Oontraot Ait 
did not apply, as the change of a Ourrency Note for money 1$ not a 
contract of sale, and that as the note came honestly into the hands of 
R, the order of the Magistrate was right. The Empress nn the pror 
seoution of Michdl v. Joggeseiilr Mocki — I. L. B*, 3 Cal. 379. 

321. Itt the absence of an order under s. 418, the appellate or 

revising authority can pass no order under s. 419.— 5 H. C» 

Rep. 21. 

322. With reference to ss. 232 and 425 Act X. of 1872, where 
an accused person at his trial appears to the Sessions Judge to be of 
unsound mind, the trial of the issue of insanity is part of t*he trial 
of the accused!, and ou^bt to be tried by the iury and not by the iudire 
personally ,—19 W. R., Cr., 15. 

323. The issue as to whether the accused is of unsound mind at 
the time of the trial and incapable of property making his defence, is 
preliminary to the issue as to whether the accused w^as insane at the 
time he committed the offence, and should, under s. 425 Act X. of 
1872, be first submitted to the*jury. — 19 W- R., Cr., 26. 

S. 426. 

324. The authority of the Criminal Courts ovw an accused, de- 
clared under s. 426 of tlie Criminal Procedure Cole to he of unsound 
mind ceases after the transmission of such accused to the place of 
safe custody appointed by the Local Government, and such authority 
can only be revived under the circumstances mentioned in s. 282.— 
The Empress v. Jai Hari Kper, I. L. R., 2 Cal. 356. 

S. 428. 

825. Coarse to be pursued when on the trial of a prison^' the 
Court entertain doubt as to his sanity.-i-iZfiy. v. Hira Punja I 
Bom. H* O' Hop. 33. . 

S. 436. 

32^ A Magistrate was held to have no jurisdieticND in a case of 
conteippt of Court oommitted before a Sub-Hegistrar who did hot 
proceed under ss, 435 or 436 Act X of 1872 ; the Sab'Sf^giytiai; 
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heing a public officer under Act VJJI of‘ 1871, his proceedings being 
judicial proceedings within the meaning of s. 228 Penal Gode, anh his. 
Court a Court as defined in Act 1 of 1872. — 22 R., Cr., 10. 

327. A Village Magistrate has no jurisdiction to impose a fine 
upon a person who uses abusive language to the Village Magistrate 
in the course of a trial under s. 10, Regulation XL of 1816 — 5 Mad. 
«. C. Rep., 33. 

328. The defendant was convicted of contepript of Court jpind^r 
this section for having refused to sign a deposition given by him as a 
witness in the course of a revenue inquiry. The High Court set aside 
the conviction. — 6 Mad. H. C. Rep. 14. 

329. An omission by a Civil Court to call upon a person charged 
with contempt of Court to make any statement he may wish to make 
in his defence, is an irregularity fatal to the order, and the High 
Court will exercise its extraordinary jurisdiction, and reverse an order 
so made. Kcishinath Vitkqil v. Daji Govind — 7 Bom. H. C. Rep. 102. 

330. A. was charged before an Assistant Magistrate by a Sub- 
Registrar with having committed an oifence under s. 228 of the 
Penal Code, and fined. — Held^ that the Sub-Registrar should have 
tried the matter himself under ss. 435 and 436 of the Criminal 
Procedure Code, and as the Magistrate acted without jurisdiction, the 
order must be quashed. In the matter of the Petition of Sardhari 
Lal~U B. L. R., 40. 

R 436. 

331. A Magistrate was held to have no jurisdiction |n a case 
of Contempt of Court committed before a Sub-Registrar who did not 
proceed under ss. 435 or 436 Act *X. of 1872 ^ the Sub-Registrar 
being a public officer under Act VIII. of 1871, his proceedings being 
judicial proceedings witliirt the meaning of s. 228 Penal Cbde, and 
Ws Court a Court as defined in Act I. of 1872.-— 22 W. R, <4f., 10. 

332. ^ here the procedure laid down Hn this section as respects 

the recording the facts constituting the offence with any statement 
that tlje ofFendei‘ may make as well as the finding and sentence is dis- 
regarded, a ooaviction will be set aside as illeg4d>~d Mad. H. C. 
B., 229. 
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S. 439. ' 

833. Bie fact of previous convictions should under s, 439, Act 
X, of 187a be stated in the charge when it is intended to prove tfceih 
for the purpose of enhancing pi2<mshinent.-*^21 W. R., Cr., 40. See also 
28 W. Cr., 89. 

8. 441. 

334. A charge under s. 411 of the Penal Code, of dishonestly 
receiving, stolen property, should state that the articles found in posses* 
sion of the accused were the property of A. B., the owner thereof. 
Meg. V. Siddu bin Balnatk.^L Bom. H. C. B., 95. 

S. 445. 

335. On a trial by jury the Session Judge has no power to alter 
the charge after the delivery of the verdict. — Meg, v. SAek AH Valad 
Fakir Muhammad. — 5 Bom. H. C. B., 9. 

336. Where a complaint laid before a Magistrate P. P. by cer- 
tain Government employes accused the prisoner of criminal breach of 
trust of their wages, but from the evidence adduced it appeared that 
the offence of which the prisoner was guilty was criminal breach of 
trust of Government money."* 

It was held, that the Magistrate F. P. had power to frame a 
charge against, and convict the prisoner of, the latter offence without a 
fresh complaint being made to him. — Meg v. Dhondu Ram Chandrcu 
5 Bom. H. 0. R., 100, • * 

S. 447. 

337. The lawful infiingement of a right of exclusive fishery in 
a part of a public river is not an offence which can be brought within 
the definition of criminal# trespass in the Indian Penal Code. » The 
Empress v. Charu Najah. — I. L* R., 2 Cal. 354^ 

S. 451, 

338. The prisoner was charged under s. 471 of the Indian Pe^ 
nal Code with fraudulently using as genuine a forged document, and 
having been tried before a Session Judge and Jury was convicted of 
that offence. 

The Session Judge considering the forged document to be of the 
nature of those specified in s. 467, sentenced the prisoner to tei 
years’ transportation. 
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lOa, appeal, the High Court .hi&ld thnt the charge ahoold have dis^ 
i^otly set forth the offence as that of using a forged doeutbenjk of th# 
uatare of those specified ins. 467, and that, that not having, been 
dpne, the trial by Jury Was illegal Ihfe conviction and sentence were, 
Iherefore, annulled, and it was directed that the prisoner should be. 
retried. — Reg, v, Oanga Ram 6 Bom. H. C. B., 4«3* 


' S. 453. 

339. Section 453 of the Criminal Procedure Code simply places 

a statutory limit on the number of charges which may legally form 
part of a single trial. There is nothing in the section, however, to 
prevent an aeonsed from being separately charged and tried on the 
same day for any number of distinct offences of the same kind com- 
mitted within the year. The Empress on the prosecution of Ram 
Manika Chakrohutiy v. Dononjoy Baroj 1 L. R., 3 Cal 540. 

S. 454. 

340. Cumulative sentences cannot be passed on charges framed 

under ss. 411 and 414 of the Penal Code, the acts which constitute the 
offences being parts of one single continuous transacHon. — 4 Mad. 
H. C. R., 14. " ‘ 

841. A person who. has been convicted of enticing away a married 

woman cannot be subsequently charged before another Court with 

adultery. — 5 Mad. H. C. R., 16. 

» * 

■ 342. A person who has been tried, and convicted under % 869 
of the Penal Code of abducting a child with intend, dishonestly to take 
moveable property cannot be subsequently tried and convicted of the 
theft. The bearing of s. 452 to 464 considered. — 7 Mai H. C R., 375. 

343. In a case of conviction of house-breaking by night, is 
order to commit theft^ under s. 457, and theft, under s. 380 of Indian 
yenal Code, there may either be one sentence for both offences, or 
ieparate sentences for each offence, provided that the total punishment 
Uwarded does not exceed that which may be given for the graver 
offenoe. -Reg. v, Tukaya Bin Zamuno.— -I L. R;, L Bom. 214. 

344. that it was not illegal to convict prisoners of mischief, 
as well ais of theft ; the offences charged being that they had ciit down 
Covemmeul trees without leave and appropriated them. JSegr* ir» 
Namyan Ktukm and another. — 2. Bom, H. C. R., 4134 



845v It if ooniprfiajt to a'Magi«i(a«te to fwisf a soparato foDtenoe 
in of each of the two charges, of .honse^breakiiig in order to 

commit thelt, and of theft in a human dwelling, of which a prisoner 
is found gniitf, prorided the aggregate paiiishmeht awarded on the 
two charges does not exceed punishment which ^ case warrants 
for the greater of the two offences of which the ^uscnsed has been con^ 
rioted, and pro videdl further, such aggregate punishment does not ex- 
ceed the jarisdiction of the Court passing the sentences. 
Anvarkhan valctd Gulhhan and another* — 9 Bom. H. C* R., 1 T2. 

346. Where the act of an accused person, coupled with his inten- 
tion or knowledge, constitutes a graver offence, the circumstance that 
the same act also answers to the definition of another less grave offence^ 
does not render him liable to a cumulative punishment (but to one 
punishment for the graver offence). 

Where different statutes provide separate punishments for the 
same act the case is different, for in such oases, the intention of the 
Legislature is to guard two interests of different species, and to pre- 
vent a person who has offended against both from escaping with a 
penalty, provided for the offence of one only. Reg* v. Dod Bamya 
and another. — 11 Bom. H. C. R., 13. 

S. 455. 

347. Where a person was charged before an Assistant Session * 
Judge with (1) attempting to commit criminal breach of trust as a 
public servant ; (2) foaming as a public servant an incorrect document 
to cause an injury ; (3) framing as such public servant an incorrect 
document to save a person from punishment, and was acquitted on the* 
ground that he was not a public servant, though the Judge found 4hat 
he had framed the document with a frandulent intent. 

The High Court held that the Assistant Judge ought to have con- 
victed him of attempting to cheat under s. 455, 456, of the Code of 
Criminal Procedure ; and as the facts which he would have had to 
meet on the charge were the same as he had to meet on the charge of 
criminal breach of trust, allowed the objection urged at the hearing, 
though not distinctly taken in their appeal by the Government, and ; 
ordered a retrial of the accused. v. Ram^rav 
Bom. H. a R., 1, . ^ 
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348* Section 455 of Act X. of 1872 applies to cases in which, 
not the facts are doubtful, but the application of the law to the facts 
is doubtful. 

Judgment in the alternative cannot be passed in cases in which 
it is doubtful whether the accused persoi^is guilty of any one of the 
several offences charged, but where it is doubtful of which of those 
oflfencvs he is guilty. 

The accused person was committed for trial under an erroneous 
and untenable alternative charge under s. 193 of the Indian Penal 
Code. The Court of Session amended the charge under s. 193 ; and 
added charges under ss. 201 and 203. 

It was doubtful whether the amendment and addition were not 
Ekely to prejudice the accused in their defence. 

The alleged false evidence, and not its assumed substance and 
purport should be set forth in a charge under s. 193. — Queen v. 
JamUTha.—l N.-W. P. 137. 

349* K. P. M. N. and 0. appellants, were convicted by the 
Court of Session of attempt at murder. They had previously been 
tried by a Deputy Magistrate on a charge of voluntarily causing 
grievous hurt founded on the same facts, and K. P, and M* were then 
acquitted, w^hile N. and 0. were convicted. N. and 0. appealed to 
the Court of Session, and that Court, considering that the evidence 
showed that they had been guilty of an attempt at murder, forwarded 
the record to the High Court, when the conviction was quashed and a 
new trial ordered. The order referred expressly only to N, and 0, but 
proceedings were commenced de novo against all the five persons, and 
they were committed to the Court of Sessions for trial on a charge of 
attempt at murder and convicted, as stated*above, by the Court* The 
pleas of auterfoits* convict, auterjoitsi acquit could not be urged as an 
answer to the charge on which the appellants were convicted by any 
of them . — Queen v, Pannu. 7 N.-W* P. 371, 

S* 457. 

350* Where a person is charged with an offence consisting of 
parts a combination of some only of which constitutes a complete 
minor offence, he may under s. 457 of the Crim. Proc. Code, be con- 
victed of the latter without being specifically charged, but only when 


The pica of a former conviction. 


t The plea of a fotiuer acquittal. 
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iihe gMver cliarge giveS' notice oi »11 the droamstinices going to cons^ 
^ato.iite minor offence. 


Hence ^rhere a man c^rged with murder was oonricted of abet- 
ment of it, the High Court annnlled the convicticn and sentence, and 
ordered him to be retried on tlifi latter charge. — Reg. v. Ckandnur 
and Pirbhai Adonji 11 Bom. H. 0. B., 240. 

S. 460. 

351. A person who has been acquitted on charges of enticing 
away and adultery may afterwards be tried on a charge of theft. 5 
Mad. H. 0. R., 22. 

* S. 464. 


352. The words heads of the charge to the jury’’ in *s. 464 Act 
X of 1872 must be construed reasonably and include such statement on 
the part of the Sessions Judge as will enable the Appellate Court to de- 
cide whether the evidence has been properly laid before the jury or 
whether there has been any misdirection. — 23 W. R., Or,, 32. 

353. A subordinate Magistrate exercising the powers of a Magis** 
trate Full-power has no authority to vary any sentence he may have once 
passed on a prisoner. — Reg. v, Tukia valad Ganuji, 1 Bom. H. C*. 
R., 3. 


S. 466. 

354. Sanction is required for the prosecution of any Judge, if a 
complaint is made against him as Judge. The words not removeable 
from office without t^e sanction of Government refer only io public 
servants. — 6 Mad. H, C. R., 21. 


355. This section requires that sanction to prosecution therein 
mentioned shall be given before any such prosecution is commenced ; 
andj until the sanction is obtained, the tribunal by which the oflFence is 
triable has no jurisdiction, and a conviction founded on evidence 
taken without such sanction would be bad. A charge of extortion 
on a person who is one of the public servants mentioned in s. 466 
does not require a sanction under that S6otion.~i?«^. v. Paruekuram 
KesJiev. 7 Bom. H. C. B., 61. 


356. The sanction for 'the prosecution "“o f a Kulkarni for mak- 
^ ing a false report as a public servant, required by s. 466 of the Code 
of Criminal Procedure may be given by the Mamlatdar or by the 
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Pistil to wKom ^ fiuoh Kulkirni ' is irib^^rdinirte. 13t« Jliiiiiioiivc# Hit 
Ot^lleotor is not necessary for that purpose.-r*jBs^|^. v» Ma^har j 

shandra,^ 7 Bom, H, 0. R; 64. . 

S. 466. 

357. The Local Government in i^ctipnipg or directing t. charge 
against a public servant has power to limit its. aanctfon^ hy giving , 
directions as to the person by whom, and the manner in which the 
proseoution is to be preferred and conducted ; and a Court has no ju^ 
risdiction to entertain a charge against such public servant if preferred* 
otherwise than in accordance with such directions. 

Semble. The Local Government has pwer in the like case to 
direct that the accused public servant shall be tried before a specified 
tribunal, being one having jurisdiction in that behalf. 

Therefore, where the sanction directed that the accused public 
servant should be prosecuted upon such charges as Mr. C. might be 
prepared to prefer against him, and there was nothing on the record 
to show, nor did it otherwise appear, that Mr. 0. had preferred any 
charge against, or taken any part in the prosecution of, the accused 
public servant, the High Court quashed the conviction of the accused^ 
as having been without jurisdiction*— v. Vinayak Divakar, 8 
Bom. H. C. R, 32. 

S. 467. 

356. Where a person is tried for non-attendance in obedience to 
a summons by the Magistrate whose summons has been disobeyed ; 
no express sanction under this section is required. — Reg. v, Ganv bin 
Tatya Selar- 5 Bom. H. C. R,, 38. 

S. 468. 

^359. The High Court will not be justified in exercising the dis-^ 
erction vested in it by s. 468 Act K of 1872 (e. y. to sanction a 
prosecution for giving false evidence) unless there be strong grounds 
for granting the sanction, — 22 W. R, Cr., 11. 

360. Prosecution for a complaint made at a Police Station does 
not require the sanction of any Court under s. 468 Act X of 1872.— 
24 W. R,Cr.;4l. 

361. R 468 Act X of 1872 does not preclude prosecution of 

offences referred to in it without the sanction mentioned in it when- 
ever these dfiehces are committed not ^^before or against a Civil or ^ 
Criminal ~Court»';-^25 W. R.. Cr., 83. . - 
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peijn^jr should; as a rale, be made to the Ooort before whUh ^ 
jar/ is alleged to have be«n ocmmiitted.— *6 Mad. H.,C. B;, 93. 

363. A Small Canse Coart is not subordinate to a Pisb'ict Court 
80 as to admit of sanction for a presecntion under s. 466 or 469 being 
given by the latter Court.— 6 Mad, H. C. R., 191. 

364. The Court before which the perjury is alleged to have beea 
ornnmitted is to give the permission. Hie change of incumbent leaves 
it still the same Court. — 7 Mad, H. C, B., 12. 

365. Whan a complaint is presented not accompanied by the 
necessary sanction, it may be at once rejected as the Magistrate has no 
power to entertain it. — 8 Mad. H. C, R., 2, 

366. Where leave is granted to proseente, nnder s. 469 of the . 
Criminal Proc. Code, a witness who had appeared befor a Civil Court ; 
the accused may be tried and convicted for an offence under the provi- 
sions of s. 468. — Reg. v. Khushal, Hiraman and Indmgir. 4 Bora. H.> 
C. B., 28. 

367. Where the Magistrate before whom a witness gives false 
evidence, himself commits such witness for trial, his sanction for 
the prosecution, under s. 468 will be implied. Beg. v, Malui'nVKwad, 
Khanvalad Imam Khan , — 6 Bom. H, C. R., 54, 

368. Saij^i^tion for the prosecution of the accused was accorded 
by an Assistant Sessions Judge in the following ^rms 

There is no doubt whatever that Tai, Baji, and Bala, these three 
persons, made before toe certain statements contradictory of the state* 
ments which they had made before the Committing Magistrate. There- 
fore, if from such statements of theirs they may be liable, to any 
charge, there is sanction from here. •(i. e., I give my sanction^ for 
their prosecution. 

Held that this gave sufficient sanction for the prosecution of the , 
aconsed under s. 193 of the Indian Penal Code, and that it is not 
necessary that the authority giving the sanction should specify the 
particular s, of the Penal Code under which the accused is permitted 
to be prosecuted. — Reg. v. Tai. 8 Bom. H. C., R., 

869. Where during an inquiry into an allegation by the priaoni^, 
Umt the confession was induced by threats, &c., the Sessions Judge 
accorded bis sanction to the prosecution for perjury of some of the 
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Witnesses who deposed on behulf of I3ie prisoners, the High Cohft 
Considered such a proceeding improper, and eminently calculated to 
defeat the object of the inquiry. Reg^ v. Kashinath Dinhar et 
S Bom. H.C. E., 126. 

370. For the purpose of s. 468 of the Code of the Criminal 
Procedure fAct X. of 1872) u Magistrate of the first class is subordi- 
nate to the Magistrate of District ; a sanction given by the latter to 
prosecute a person for intentionally giving false evidence before the 
former is, therefore, legal and sufficient, notwithstanding the refusal 
by the former to give such sanction himself . — Impercutrix v. Padmor- 
nabaL.**l» L, E., 2 Bom. 384. 

371. S. 466 of the Code of Criminal Procedure extends to all 
acts ostensively done by a public servant i. e., to acts, which would 
have no special signification except as acts done by a public servant 
therefore a malialkari charged with fabricating the proceedings of a 
case decided before himself, could not be tried on that charge except 
with the sanction specified in that section. 


Paragraph one of s. 466 which mentions a sanction by (3overn- 
ment or its deputy, is intended to apply, *at least, chiefly to the cases 
of persons specially responsible to Government, such as accountants 
who have failed in their duty, and paragraph two, which speaks of 
sanction by Govohinumt alone, to persons professing i(so exercise cer- 
tain authority, and with that pretext doing an act which is impeached 
by a subject on the ground of its being wholly unwarranted or of an 
excess or impropriety of some kind. 

A moluilkari falls within the class of public servants contem- 
plaW in paragraph one of s, 46J5 ; ^ sanction for his prosecution by 
the District Magistrate is, therefore, suifiScient. 

For the purpose, of sanctioning a criminal prosecution under s. 
468 of the Code of Criminal Procedure, the Court of the Subordinate 
dudge is subordinate to that of the District Judge, notwithstanding 
tliat the subject matter of the litigation in the former Court involves 
more than Es. 5 JKIO, and an appeal lies direct to the High Court from 
the decision of ^at Court in that matter. 

A prosecution commences when a complaint is made, the recep- 
tion of the complmnt. being a stage of the judicial proceedings towards 
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372, No appeal lies to the Disiriot Judge from an order of a 
subordinate Court according to sanction to the entertainment of a cont- 
plaint in cases in which such sanction is required by ss, 468 and 469 
of Act X. of 1872. 

The District Judge having reversed an appeal the Order of the 
Subordinate Judge sanctioning the prosecution of the . defendant in a 
suit in his Court, for an alleged false statement, the High Court set 
aside the Judge’s order under the provisions of section 35 of Act 
XXllL of 1861. In the matter of the Petition of Bui want Rai. — 6 N^- 
W. P. 121 

373, Held that the sanction referred to in sections 468* and 469 
of AerX of 1872, when given by any Courts empowered under the 
Act, cannot be disturbed by a Superior Court. 

Per Tamer Ofig, C, J, and Pearson and Old field, J. J . — When 
sanction is refused by one of the Courts, the refusal does not deprive 
the other Courts of the discretion given to them. 

Per Spankie J. — Whe» sanction is refused by one of the Courts, 
the refusal does not depiive the Superior Court of the discretion 
given to them, Burkat-uI^Lah Khan v. Bennie I. L. R-, 1 All 17, 

374, Section 471, Act X of 1872, does not deprive the Court 

which possesses the power of trying an oft'ence lilentionecPin sections 
467, 468 and 469, of the power of trying it when committed before 
itself. Qaeen v. Gurbuhsh I, L. R., 1 All. 193, See No, 399, 

S. 469. 

• • 

See notes under s. 468. 

. , 376. The Court declined in this case to say, under s. 469, Act X, 
of 1872, that a conviction was bad because the Judge who tried the 
case, and the Judge who sanctioned the criminal proceedings was the 
same persoD,~22 W. R. Or., 16, 

376. Where a Civil Court, by letter to a Subordinate Magis- 
trate with committing powers, gave sanction for the prosecution of 
the accused under s. 493 and 471 of the Indian Penal Code (mak- 
ing and using a false document), and where the Magistrate in 
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It was that the Magistrate had no jnrisdiotion to commit the 
accnsed for trial on the last mentioned head of charge.-— JJ#g* V. 8ubi 
Sanii 8 Bom. H, *0, E.‘, 28. ' 

8. 470. 

377, It is very desirable that the^nction should be in wri tiiig 
but it is not legally imperative. When the prosecution is conducted 
before the authority which ought to give the sanction it may be infer- 
red that the necessary sanction was given. — 7 Mad, H. C. B., 58. 

878. Hdd that where it is intended to charge a person with 
having made a false statement in the Court of a Magistrate oP'(alter- 
juatively) a false statement in the Court of a'Bubordinate Judge, 
there must be a proper Unction for a prosecution on each branch of 
the alternative. 

A sanction for the prosecution under s. 470 must designate 
'the Court where the false statement was alleged to have been made 
and the occasion on which it w'as committed. 

It is desirable, if not necessary, that in the sanction for prose- 
cution the description of the offence intended to be prosecuted 
should be s^ted in general terms though the details may be omitted. 
In re Balaji Sitaram. — 11 Bom. H. C. E., 34. 

S. 471. 

379. Where, under this section a case is sent up for investiga- 
tioif by a Magistrate, it is competent for such Magistrate to discharge 
the accused, if, in his opinion, the evidence against him is not suffi- 
cient to warrant their committal to the SOssions Court; — Reg, v. 
Pandurang Mayral ef. at. 5 Bom. H. C, R., 41. 

.380. Under s. 471 Act X of 1872, the Court must first make a 
preliminary enquiry to satisfy itself that a specific charge coming 
under the seorions menrioned in it ought to be prefitfred against the 
accused beifi>re it can either commit the case itself or send the case to 
the Magistrate for eiiquiiy whether a committal riioirid be made or 
not. — 23 W. B,, Cr., 39. 
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tmdeaoe w oommUed, himeeU #7 and oointa^ the p^rsomio 
offending'.->~18 W. B., Or., 15. '• 

382. The Magistrate’s jorisdiction is not banr^ by s. 473 Act 
X of 1872, bat under s. 471 he must either commit the case himself . 
or send it for enquiry to any Magistrate having power to try or oont* 
mit for trials' — 22 W. R, Cr., 49. 

383. But he has no authority to dischatge the accused. — ^22 W, 
R, Or., 33. 

384. Although s. 16 of Act XXIII. of 1861 gives Civil Court 
powers similar to those conferred on Civil and Criminal Courts alike by 
s. 471 of the Criminal Procedure Code, the whole law as to the proce- 
dure in cases within those sections is now embodied in s. 471 of the 
Criminal Procedure Code. 

In a suit brought to recover possession of certain property, the 
Judge decided one of the issues raised in the plaintiff’s favor, but on 
the important issue as to whether the plaintiff" ever had possession, he 
found for the defendant. The plaintiff was not examined, but on the 
issue as to possession he called two witnesses. The Judge disbelieved 
their statements, and considering that the plaintiff had failed to prove 
his case he gave judgment for the defendant, without requiring him to 
give evidence on that issue. In the concluding paragraph of his 
judgment, the Judge directed the depositions of the two witnesses 
above referred to, together with the English mehioranda of their evi- 
dence to be sont to t^e Magistrate with a -view to his enquiring whe- 
ther or not they had voluntarily given false evidence in a judicial 
proceeding, and he further directed the Magistrate to enquire whether 
or not the plaintiff had abetted the offence of giving false eviiience 
on the ground that as the -witnesses were the plaintiff’s servants he 
must personally have influenced them and also to enquire whether the 
plaint which the plaintiff had attested contained averments which he 
knew to be false. On a motion to quash this order,“ir«/<i, that under 
section 471 of the Criminal Procedure Code the Judge has no power 
to send a case to a Magistrate except when, after having made swh 
preliminary enquiry as may be necessary, he is of opinion that there 
is sufficient ground (i, e. ground of a nature higher than mere sur- 
mise or suspidem) for directing judicial enquiry into the ^tter Of a 
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Specific charge^ knd that the Judge is bound to iudibaie ibe particular 
statements or averments in respect of which he considers that there is 
ground for a charge into which the Magistrate ought to enquire, and 
that the order was bad, because the Judge had made no preliminary 
enquiry and because it was too vague and general in its character. 
The Queen v. Baijoo Lall in the Matter of the petition of Baijoo 
Zall L L. R, 1 Oal. 450. 

385. S. 473 of the Code of Criminal Procedure, which, 
except as therein provided, forbids a Court to try any person for an., 
offence committed in contempt of its own authority, is not limited 
to offences falling under Cliapter X. of the Indian Penal Code, but 
extends to all comtempt of Courts. Reg. v. Kultaran Singh, ( I. L* 
li, 1 All..l'i9) dissented from 7 Mad. H. C. R. Ap. XVII. aproved. 
Reg. V. Nouranbeg Dvlabeg, (X. Bom. H. C. R., 73) followed,-^ 
Reg- V. Parsapa Mahadevapa. I. L. E., 1 Bom. 339. 

Ss. 467, 468, 469, and 471. 

386. S. 471 Act X. of 1872, does not deprive the Court, which 
possesses the power of trying «un offence mentioned in ss. 467, 468, 
and 469, of the power of trying when committed before itself* Queen. 

V. Ourbaksh and others 1. L. R., 1 All. 193. 

S. 472. 

V 

387. A coimnitment for the same offence and xtnder the same 
section by the Sessions Judge was quashed, because, according to 
S. 472 Act X. of 1872, the offence is not one triable exclusively by 
^e Sessions Court. — 21 W. li., Or., 37. 

S. 473. 

t • 

388. The Magistrate before whom the offence of giving false 
evidence is committed, may himself try and commit the person so 
offending. — 18 W. R., Cr., 15. 

889. The Magistrate's jurisdiction is not barred by s. 473 Act 
X. of 1872, but under s. 471 he must either commit the case him-, 
self or Bead it for enquiry to any Magistrate having power to try or 
commit for trial. — ^22 W. R., Cr., 49. 

390. But he has no authority to discharge the accused. — 22 W. 
R., Cr., 83. , . , 
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39 L Wtli the exception .pf cases triable by the Court of Sesk 
sion exclusively^ a Court cannot try any offence described in as* 467, 
468 and 469 of the Code of Criminal Procedure, when committed 
before itself. — 7 Mad* H. 0,, It, 17. 

392. The prohibition extends to the abetter as well as to the 
principal offender. — 7 Mad. H. 0, R*, 28. 

393. The offence of intentionally giving false evidence’ in a 
judicial proceeding cannot be tried by the Magistrate before whom 
the false evidence is given ^ this offence, being an attempt to pervert 
the proceedings of a 'Court to an improper end, is a contempt of its 
authority, (ss. 435, 436, 471, 472 and 473 of the Code of Criminal 
Procedure.) — Jieg, v. ISavranheg. 10 Bom. H. C. R., 73. * 

394. A second class Magistrate, who issues an oi'der under 
s. 518 of the Criminal Procedure Code, has no jurisdiction to punish 
for its disobedience by reason of s, 473 of the Criminal Procedure 
Code. — Reg, v. Ranchod, 10 Bom. H. 0. R., 424. 

395. The accused was charged with giving false evidence in the 

stage of a judicial proceeding. Tlie charge was inquired into and 
dismissed ; but the Session^ Judge ordered the accused to be com-, 
initted. The accused was then committed on the same charge and 
was convicted by him. In an application to the High Court, it was 
argued on behalf of the accused • 

(I.) that giving false evidence being a casa triable by the Court 
of Sessions or by a Magistrate, the Court of Sessions is not warranted 
in dealing it" a Sesiions case and so ordering its commitment under 
s. 296, until the Magistrate has of his own accord (and not on ac- 
count of an order by a Sessions Court) elected to commit the case. 

(II.) That the alleged giving false evidence havJAg been an 
offence in contempt of the authority of the Sessions Court, that Court 
as well as the Court of the Assistant Sessions Judge which is merely 
a branch of the former is precluded from trying the same. 

Held. To make a case a Sessions case’’ within the meaning 
.of s, 4, it is not necessary that it should be triable exclusively by the 
Court of Sessions. 

(Section 473 being intended tp prevent a Judge from trying a 
.case in which he has already formed an opinion) for the purposes of 
that section an Assistmit Sessions Judge is a different Court from the 
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JStenkms Judge* Adoordingly an ofFende, which is ooih^tted in con- 
i^mpt of the Sessions Judge’s authority is cognisable by ah Assistant 
i.Sassioas Judge."“-S«3. v* GvJLobdaa Kuverdas. 11 Bom. H. O- B.j 9^* 

896. The prohibition in a 473 of the Criminal Procedure Code' 
(Act X. of 1872) is a personal prohibition.— -I. L- B. 1 Mad. 305. , 

397. An offence against public justice is not an offence in con* 
tempt of Court within the meaning of s. 473, Act X of 1872. 

But notwithstanding this the Court, Civil or Criminal, which is 
of opinion that there is sufficient ground for enquiring into a charge 
mentioned in ss. 467, 468, 469 Act X. of 1872, may not, except as is 
provided in s. 472, try the accused person itself for the offence charged. 
The case of Swtai-oolAah, jyeti<io»ier followed. — Queen y, KuUa Ram, 
Singh.. ..1. L. B., 1 All. 129. See No, 399. 

398. An offence against public justice is not an offence in con- 
tempt oP Court within the meaning of s. 473 Act X. of 1372. 

The Court, Civil or Criminal, which is of opinion that there is 
sufficient ground for enquiring into a charge mentioned in ss. 467, 468 
and 469, Act X. of 1872, is not precluded by the provisions of s. 471 
from trying the accused person itself fo{; the offence charged.— Queen 
V. Jagat L B., 1 All. 162. 

899. Giving false evidence is 9 an offence committed in contempt 
of the authority”.of a Court within the meaning of schedule 73 of 
Act X of 1372. — R<\g. v. Navran Beg. (10 Bom. H. C. B. page 73.) 
and the Buling in 7 Mad. H. C. B. Appx. XVII, followed. Queen v. 
Khulta Ram Singh, 1. L. B., 1 All. 129 and Queen ^ Jagat MuU 
1. L. B. 162, dissented from. 

When the accused was by a Magistrate of first Class, committed 
for*trial by the Sessions Court on a cfaargh of having given false evi- 
dence in a judicial proceeding before the Sessions Judge, there being 
no Assistant Sessions Judge or Joint Sessions Judge . — Jleid that the 
commitment could not be quashed, there being no error in law, and the 
case mast, therefore be transferred for trial to^another Court of Session. 

In snob a case as the above the better course would be for the 
Magistrate to try the case himself, and, if he is incompetent to pass a 
Btuffiment sentence, for the Sessions Judge to refer the ease to the 
High Court for enhancement of sentence.— Qween v. Gazi Km, 
Baun. 1, L. B,, 1 Bom. 311. 
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, 40Q. . JSi^ (8to»Tt C. J. 4i^hting,) iiiiat kq oifence Qoder 8. 198 
of tlie Indian Pen^ C^de^ twing an office in oont^nqpt CeiaH 
wUhin tiie meaning of s. 473 of Act X of 1872 (Bee also— 
ranSegt Dula Beg, 10 Bom. H. 0. R., 73; Beg. v! Gcad KM> 
BauH, I. L. R., 1 Bom. 311 ; 7. Mad. H. C. R. Rnlings XVIL and 
XYIIL On die other hand see the case of Safat-ool*)ah, 22 W, R^ 
0. R; 49,) can not, under that section, be fried by the Magistrate before 
whom such offence is committed. Queen r. Kulta Rdrn Singh. I. 
L. R.,' 1 All, 129 and Queen t. Jagat McU.—l. h. R., 1 All. 162 
overruled. 

Per Stuart C. J. — A Magistrate before whom such an offence is 
committed, if competent to try it himself, is not precluded from so 
doing by the provisions of s. 471 of Act X. of 1872. (Queenly. Our 
Bahsh 1. L. B., 1 All. 193 and following other cases). Emprets 
India v. Kashmiri Lai — I. L, R,,l. All. 627. 

S. 474. 

401. A Civil Court has no power to order the cotomitraent of 
persons for offences under fs. 471, 465 and 193 Penal Code without 
holding the preliminary enquiry required by s.474 Act X. of 1872.— 
22 W. R., Or., 52. 

402. If a Subordinate Judge sends a case triable by the Court 
of Session for investigation to a Magistrate of the District the latter 
is bound to proceed with the investigation of the case. Reg. v. 
Amruta Nath, — 7 Bjm. H. C. B., 29. 

S. 478. * 

403. Quosre. Is th^ formal assent of a husband to a charge of 
adultery added at the end of his deposition, a proper eompliance with 
8. 478 Act X. of 1872.— 24 W. R., Or., 18. 

404. . The death of the husband does not necessarily put an end 
to a prosecution for adultery under s. 497 of the Penal Code.— 4 Mad. 
H. C. R, 65. 

S. 489. 

405. There is. no appeal to the Court of Session from an order 
made by tire Magistrate, requiring a penal recognisance to keep the 
peace under s. 489. The Court of Session may, however, in sniidt 
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, case under s. 296 of the Code, call for and examine the record of 
the Court below ; and, if it shall be of opinion that the order of 
the Magistrate is contrary to law, refer the proceedings for the orders 
of the High Court 

A conviction of house-trespass by a Subordinate Magistrate was 
reversed, on appeal, by the Magistrate of tlie District, who, moreover, 
directed the Subordinate Magistrate to take a recognisance bond in 
the sum of Rs. 50 fiom the accused, that he ’would not, for one year, 
enter the house, and would not coimiiit a breach of the peace ; — ► 

Held by the High Court that the order directing the recognisance 
bond to be taken should be set aside, as having been improperly 
made by the Magistrate In the absence of the accused, and upon the 
suggestion of his adversary, 

Sembk — the order was also illegal, as not authorized by 280 
( 489, N. C* ) or any other section of the Code of Criminal Proce- 
dure*— V. BhaAcr K. Kharkar, 3 Bom. H. C. B., 1. 

406. S, 49J, and not s. 489, Act X. of 1872, is applicable 
to cases where there is only a possiblcf ^prehension of future breach 
of the peace. — 24 W. E., Or., 10, 

407. The report of a Subordinate Magistrate although it is 
credible information on which a Magistrate of the District would be 
justified under this faction in issuing a Summons, is not evidence on 
which he can properly arrive at a conclusion that the accused is likely 
to cjjuse a breach of the peace. There must be some evidence duly 
taken and recorded to justify the order, —/fegf, v. Iiappa bin Basajypa 
€t. al 8 Bom H. C R., 10:1 

408. It is in iiie power of a Magistrate, on conviction of a person 
of voluntarily causing Imrl, to take security from him under s. 489 
of Act X. of 1872. 

An order nndevthnt section requiring security should not direct 
that the person convicted should execute the engagement to keep the 
peace at the end oi’ tl»e term of imprisonment to which he may have 
been sentenced.- The pei-son convicted is at liberty to execute the 
engagement at once oi' at any time during the term . — Qiuen v- Bachu. 
7 K.-W. P., 828. 
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S.,49l. 

409. To coiistiiaie a proper foundation for an order nader s. 
491 Act X. of 1874, tlio Magistrate sbould adjudicate upon leg^ evi- 
dence that the person charged is likely to commit a breach of tlm' 
peace, and after notice to such person of the particular conduct on his 
purl complained of ; where the ground of complaint to which such 
particular conduct had reference is found to be unfounded, the Magis- 
trate cannot adjudicate upon an entirely different ground. — 21 W. R, 
Cr., 83. See also 32 W. R., Cr., 79 (two cases) ; 25 \y. R, Cr., 16, 

The notice to the accused should give him sufficient time to come in 
to produce bis witnesses. — 22 W. R., Cr., 18. See 23 W. R., Cr., 9. 

410. S. 33 Act I. of 1872 does not justify a Magistrate, when 
proceeding under s. 491 Act X, of 1872, in using evidence taken in a 
previous criminal trial in supersession of evidence given in the presen- 
ce of the accused. — 22 W. II., Cr., 36. 

411. S. 491, and not s. '489. Act X. of 1872, is applicable to 

cases where there is only a possible apprehension of future breach of 
the peace. — 24 W. R., Cr., 10. * 

412. Applications to sat aside proceedings under s. 318 should 
he made without any delay.— 19 W. R., Cr., 39. 

413. Where a land dispute exists which is likely to lead to a 
breach of the peace, s. 530, and not s. 491, Act X! of 1872 applies. 
—24 W. R., Cr., 67. 

414. Where o^arties are summoned to show cause why they 
should not be hound down to keep the peace, the proceeding.s should 
be conducted with due regard to ss. 491 and 492 Act X. of 1872, and 
the summons should disthvsHy specify the amount and nature o|‘ the 
security required, and the lime for which the security is to run. — 20 
W. R, Gr., 36 ; 26 W- R., Or., 50. 

415. To justify an order under s. 491, there must be a reason- 
able probability, and not merely a bare possibility, of a breach of the 
peace being, committed. — 20 W. R., Or., 67, 68. 

416. The course prescribed by s. 491 et, Act X. of 1872 
is to be adopted in cases in whic)i a breach of the peace may bo appre- 
hended on grounds independent of any previous proceedings ; the 
Magistrate being bound to hear such evidence as the parji.ies may have 
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to offor, and to pronounce judicially upon the saute b^oio reqnirlAg 
* Itonds or security.— -22 W. B-, Or., '9. See also 24 W. R-j Or., 30. .52. 

417. Where there is evidence which would justify the finding of 
•a Magistrate that an act likely to cause a breach of ilie peace ind 
been committed, the High Court will not interfere with the proceed- 
ings of the Magistrate, although no summons or order was formally 
issued. — 4 Mad. H. C. R., 38. 

418. A Magistrate can not bind a person over to keep the peace 
without adjudicating on evidence before him. Qaeen v. Niaz Ali.... 

5 N.-W. P., 80. 

419. A Magistrate can not bind over a person to keep the peace 

where there is no evidence to show tliat such person was likely to 
commit a breach of the peace, or to do any act that might probably 
occasion a breach of the peace.— Queen v. Kidav N.-W. 

P. 233. 

a 492. 

420. Notice to show cause why security should not be demand- 
ed must be served before a Magistrate can pass orders retiuiring secu- 
rity to keep the peace.— 9 W, H., Cr., 16. 

421. Where parties are summoned to show cause why they 
should not be bound down to keep the peace, the proceedings should 
be conducted with«due regard to ss, 491 and 492 Act. X. of 1872, 
and the summons shopld distinctly specify the amonnt and nature of 
the security required, and the time for which the security is to run.— 
^ W. R., Cr., 36 ; 25 W. It., Cr., 50. 

S. 493. 

422. According to s. 493 Act X. of 1872, the means of the 
party, who is. required to give security, and not of his master, should 
be looked to. — 22 W. R., Cr., 74. 

423. Where a security bond under s. 509 Act X. of 1872, was 
signed by a person under and in assumed pursuance of an order which 
directed that he should sign a bond under s. 493, the bond was held 
not to constitute a binding obligation. — 23 W. R., Cr., 1. 

8. 497. 

424. A statement by a private person not upon oath or solemn 
affirmation is not credible information upon which alonO a Magistrate 
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, St>iinblt,—A W>port by A Snbordinate MagisitAte of £icts 'within 
his knowledge would be credible information upon which sodi siun- 
mons might ii^e, bat would not be saffioient ground for a final adjOH 
diction under s. 497. . 

In order, to warrant an adjudication under s. 497 th^ should be 
a judicial investigation and the order should be passed upon legal evi- 
dence duly taken and recorded. — Beg. v. Jimnji JUrhju 6 £om» 

H. 0. a, 1. 

S. 502. 

425. A Magistrate has no jurisdiction to call on a person who 
hits entered into recognisance bond under s. 483 of the Criminal Pro- 
cedure Code to keep the peace, to pay the penalty or show cause why 
ho should not do so, without previous prima facie proof, by which is 
meant evidence on oath, that it has been forfeited. 

A Police report is not sufficient to give such jurisdiction.— /a 
re Harieram Birbban, — 11 Bom. fl. C. B., 170. 

426. Where certain persons 'H'ere bound over to keep the peace 
and were subsequently convicted of voluntarily causing grievous hurt, 
and at the time of conviction the Magistrate made an order estreat- 
ing their recognizances as part of his judgment in ;tbe case, without 
iu any viray fulfilling the provisions of s. 502 of Act X. of 1872, and 
the convictions were quashed by the Court of Sessions, the High 
Court cancelled the .order of forfeiture . — Queen v, Gheesu. 7 N.- 
W. P. 375. 


S. 503. 

427. This section doeS not authorize the imprisonment of sure- 
ties.— -4 Mad. H. C. R., 68, 

S. 504. 

428. A Session Judge has no jurisdiction, under s. 504 Act X. 
of 1872 or any of the preceding sections, to decide as to the neces- 
sity for taking security for good behaviour, or without enquiry to pass 
orders as to tlie*seourity to be furnished or as to the time it is to remain 
in force. The jurisdiction as tC the necessity is in the Magistrate, 
and, after sending the accused to the Magistrate under s. 504, the 
Sessions Judge is fnnetua q^cw.— ^24 W. E., Cr., 10. 
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429; Ss. 504 to 506 Act X. of 1872 oontemplat© that^ when a 
conviction of an offence is contempomneous with an order for taking 
security for good behaviour, the sentence for the substantive offence is 
to be first carried out, and the person to be bound then brought up for 
tile purpose of being bound. — 24 W. R., Or.. 13. 

430. In an enquiry under this Chapter, the defendant. should 
have an opportunity of cross-examining the witnesses produced 
against him, of making his own statement and of calling witnesses in 
hi,s own behalf. — 4 Mad. H. C- R-> 22. 

431. In fixing the amount of security, the Magistrate should 
not go beyond a sum for which there is a fair probability of the de- 
fendant being able to find security. — 4 Mad. H. C. R., 46. 

S. 505. ^ 

432. In making an order for security to keep the peace under 
S. 5o5 ActX. of 1872, a Magistrate has no right to impose an arbitra- 
ry condition not essential to restrain a party from the infringement of 
the law, e. g. a' condition requiring the accused to furnish two sureties 
being persons of respectability and substance not related to him and 
residing within one mile of his house.— ^2 W. R, Cr., 37. 

433. Ss. 504 to 506 Act X. of 1872 contemplate that, when a 
conviction of an offence is contemporaneous with an order for taking 
security for good»behaviour, the sentence for the substantive offence is 
to be first carried qut, and the person to be bound then brought up 
for the purpose of being bound. — 24 W. R., Cr., 13. 

' 434. An order by a Magistrate requiring ,secnrity for good be- 

haviour which directed that the security should pledge all his proprio 
tary rights in land worth Rs. 200 was held to be illegal . — Queen v. 
Gernni....! N.-W. P. 248, 

435. On a requisition from the High Court, a Magistrate is 
bound to state the ground upon which ho fixed the amount of security. 

A person from whom security for good behavior is demanded 
should have a fair chance afforded him to comply witii the required 
conditions of seenrity.— The Empreae of India v. Didar Sircar , — 

I. L. R., 2. Ca). 384. 

436. If a Session Judge ho of opinion that a person acquitted by 
him ought to gire security for future good behaviour, he should dis- 
charge him and inform the Magistrate of his opinion, that security 
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sh&tiid be taken, leaving the Magistrate te take the nece8Ba:i7’ steps for 
that purpose, and the Session Judge shouM not send the paitj- in eos- 
tody to tihe Magistrate.— /Jep. v. Bhaya valad fiurjim et. af. 1 ibni. 
H.C. R.,91. 

437. Under this section a Magistrate is not jnstified in directing 
a person convicted under s. 448 of the Indian Penal Code — ^that the 
convict be in-onght up, at the expiration of the sentence, in order that 
he maj’ give security for good behaviour for the period of one year. — 
Reg. v. Krishanji B. Gaikimd. 3 Bom. H. 0. R., 39. • 

S. 506. 

438. Ss. 504 to 506 ActX. of 1872 contemplate that, when a 
conviction of an oifenge is contemporaneous with an order for taking 
security for good behaviour, the sentence for the substantive offence 
is to be first carried out, aud the person to be bound then brought up 
for the purpose of being bound. — 24 W. R., Cr., 13. 

S. 508. 

439. No right of appeal lies from the order of a Sessions Court 
fixing a period of dctentiqji under s. 508 Act X. of 1872 for an 
.^ccused party refusing to furnish security. — 24 W. R. Cr., 12. 

S. 509. 

440. Whore a security bond under s. 509 of Act X. of 1872 
was signed by a person under and in assumed pufsuanco of an order 
which directed that he should sign a bond under s. 493, the bond was 
held not to cx>nstituto a binding obligation. — 23 W- R., Cr., 1. 

S. 515.* 

• • 

441. Evidence under Chapter XXVII. must be taken as in 

snminons case, a separate note of each witnesse’s deposition is required 
to 1)0 taken by s. 333, which is not satisfied by a statement that, a 
witness de[) 08 es as last witness/' — Reg, v. Bkagw valad Surjim 
et at 1 Bom. li C. R., 91. 

442. Tliere must be sqpie legal evidence taken and recorded to 
ju«tify a District Magistnite issuing an order requiring a person to 
enter into recognisance, and find security to keep the peace, as required 
by s. 515 of the Criminal Procedure Code. — Reg^ v. DalpMmm 
Remnbhai,-^5 Bom. It 0 It. 165. 
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S. 616. ' 

443. ground on whicli a Magistrate has power to refuse to 
accept any rarely ander s. 61,6 Act X. of 1872 most be a valid and 
reasonable ground. — ^22 W. R, Cr,, 37. 

S. 518. 

444. An order passed by a Magistrate under a 62 Act XXV. of 
1861 is not of the nature of a judicial proceeding and cannot there- 
fore be interfered witli by the High Court under s. 404. — (F. R) 14 
W. R., Cr., 46. See 15 W. R, Cr., 56 ; 17 W. R, Or., 87 j 18 W. 
R, Or., 22. 

445. So also an order passed under s. 618 Act X of 1872, which 
cannot be interfered with by the High Court under s. 297. — 20 W. 
R, Cr., 53 ; 21 W. R, Cr., 22 ; 22 W. H., Cr., 52. 

446. But if made without jurisdiction, it may be interfered with 
under 24 and 25 Vic. C. 104 a 15.— 22 W. R., Cr., 24, 78 ; 23 W. 
R., Cr., 34 ; 24 W. R, Or., 30. See also 24 W. R., Cr., 26. 

447. But proceedings under s. 308 and the other sections of 
Chester XX. Act XXV. of 1861 are judicial within the meaning of 
8. 404. — 16 W. R, 68. But see 16 W. B., Cr., 66. 

448. A Magistrate cannot, under s. 62 Act XXV. of 1861, 
interfere with the* civil right of a land-holder to establish hauta with- 
in his estate, and to hold them on any day niost convenient to him. — 
4 W. R, Cr., 12. (Over-ruled.) See 11 W. R, Cr., 5 (affirmed by F. 
B.) 18 W. R, Cr., 47. 

449. Similarly a Magistsate was hold to have jurisdiction under 
8. 518 Act X. of 1872.— 20 W. B., Cr., 53 ; 21 W. R. Cr., 22. See 
22 W. R, Cr., 24. 

450. A Magistrate of the second class having passed an order 
under a 518 Act X. of 1872 for the removal of an obstruction, the 
Ma^strate on appeal held that,, though the proceedings of tlie Subor- 
dinate Magistrate were without juiisdiction, yet ho (the Magistrate) 
was competent under s. 518 to direct the removal of the obstruction, 
and he passed an order accordingly. — Held that the order of the IVfa- 
gistrate under s. 518 was illegal, and tliat he should have proeeeded 
under s. 521 et seg. — 21 W. R, Or., 24. 



451. Where a. Magistrate/ without hearing ihc petitioner or 
giving him an opportunity of being heard, and simply upon ihe foun- 
dation of a Police Officer’s re|>ort, directed the petitioner to abstain 
from holding a haut upon his land on a cerhiin day because another 
party had long been accustomed to hold a haut upon his land adjacent, 
to the petitioner's haut on the following day - — Held that the Magis- 
trate had acted without jurisdiction, the Police Officer’s report being 
vague and iusufficieiit, and a private interest of this kind not affording 
a ground for making an order under ,s. 518 Act X. of 1872 or any 
other order under that Act — 21 W. R., Cr., 26. See also 22 W. R-, 
Cr., 24. 

452. Nor does the section apply to a case which refers to the 
collection of market dues. — 23 W. R., Cr, 57. 

453. A Magistrate was held to have no jurisdiction, under s. 518 
Act X. of 1572, to interfere in a. case where a tree had been cut domm 
and thrown across a small nulla and thereby the water passage was 
obstructed. — 23 W. R., Cr,, 34. 

454. Before a prohibitory order under s. 518 Act X. of 1872 
can be made, there ought to be information or evidence before the 
Magistrate^hat the act prolifbitcd w'as likely to cause a riot or affray, 
and that the stoppage of that act would prevent such riot or affray.-— 
24 W. R., Cr., 30. 

455. A case that falls within s. 530 of the Code cannot be dealt 
with under s. 518 summarily, — 3 Mad. H. C. BT., 23. 

45C. Orders by Sub-Magistrates in one case directing the re- 
moval of a house on the ground that it was in a dangerous and dila- 
pidated condition, and in the other directing the removal of a granary 
on the ground that it had been improperly erected upon land reqijirod 
to be kept unoccupied for common purposes, were set aside by the 
High Court because the Sub-Magistrate acted without jurisdiction.— 
4 Mad. H. C. R, 34. 

457. An order issued by Magistrate under a. 518 of ihe Code 
of Criminal Procedure, in consequence of a Mahazamamah signed by 
certain persons, but without any notice to the defendant or enquiry by 
the Magistrate is illegal. — 4 Mad, H. C. R., 67. 

458. An order to two persons directing them to remove a certain 
embankment where by the adjacent lands of the defendants wete in 
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; of being flooded is not an order winch can be passed under s. 

518 of the Code of Criminal Procedure. — 5 Mad. H. C. fi., 19, 

459. An order made by a Magistrate under this section is not a 
judicial proceeding within the meaning of s. 297. 

A Magistrate who makes an illegal order, which purports to be 
made under this section but is not made in accordance with its provi- 
sions, is liable to be sued in the Civil Court in respect of such order, 
and to be restrained by injunction from carrying it into effect 
Ashbxirner v. Keshav valad Tuka Patil-et-al — 4 Bom. H. C. R,, 150. 

460. The temple of Pandharpur, a public temple, is visited at 
certiin periods of the year by a large concourse of pilgrims. With a 
view to prevent the dangersarising from overcrowding, and to improve 
the ventilation, the Magistrate F. P., by a written order, directed the 
hereditary priests of the temple to widen and heighten the door-Avay. 

HeM that such order was legal. 

Semhle — tlmt the ca.«e w'ould liave been the same, bad the temple 
been private property ; and also that the power of Magistrates to issue 
orders (under «. 518) is entirely discretionary. — Reg, v. Ram chundra 
JEknrdh-et^L 6 Bom, H. 0. R., 36. 

f 

461. The High Court cannot interfere, under s.* 15 of the 

Charter Act, wdth orders duly passed by a Magisfrate under s. 518 of 
the Criminal Pijocedure Code. In the Matler of the petition of 
Chunder Nath L. R., 2 Cal. 293 

462. An order passed by a Magistrate under s. 518 of the Code 
of Criminal Procedure is not of the nature of judicial proceeding, 
and is therefore, not open to revision by the High Court under s. 297. 

In the Matter of the petition of Mokut Singh.. ..6, N.-W- P., 16. 

* • 

S. 521. 

4G3. A magistrate of the 2nd class having passed an order under 
s. 518 Act X. of 1872 for the reinoval of an obstruction, tlie Magis- 
trate on appeal held tliat, though llic proceedings of the Sul)ordiuate . 
Magistrate were without jurisdiction, yet ho (tho Magistrat<^) 
competent under s. 518 to direct the removal of the obstruction, imi 
he passed au order accordingly . — Held that the order of the Magis- 
trate under s. 518 was illegal, and that he should have proceeded under 
s. 521 et 21, W. B.> Cr., 24. 





464, Before of ord^r by a T)4pntj Magiatimte for tho re^ 
mpval of a nuisance, fbe opposite party should be called upon to abow 
cause why the order should not be enforced.— 2 W. R., Or., See 
also 10 W; R., On, 27. 

465. So as to an order under s, 521 Act X. of 1872, — 21 


R.., Or., 86. 

466, With reference to ss. 521 and 526 Act X. of 1872, a Ma- 
gistrate can only deal with existing and not future obstructions. — 21 
W. R,Cr,10. 

467. No order can be made underV 518 Act X. of 1872 unless 
there is imminent danger or fear of injury of a serious kind to tlie 
public ; and where a Magistrate, who had made an order under s. 521, 
subsequently directed further enquiry to be made, it was held that he 
must be considered to have abandoned his proceedings under s. 528, 
and that he should have proceeded under s. 525, instead of fining the 
party charged under s. 188 Penal Code. — 21 W, R, Gr., 86. 


468. The liability to punishment under s. 7 88 Penal Code can*- 
not attach to a person who comes in to show cause and submits to the 
judgment of the Magistrate. — 26 W. R., Cr., 7. 

469. A Magistrate's powers under s. 521 are confined to the 
instances specifically mentioned therein, and do not enable him gener- 
ally to pass any order ho may consider necessary fof the protection of 
the public health.— 22 W. R., Or-, 19. 

470. It is only from a thoroughfare or public place tlut, under 
the above section, a Magistnite is at liberty to direct the remova 1 of a 
nuisance, — 22 W. B., Cr., 19, Bee also 25 W. R, Cr.,4, 72. 

471. The petiiiouers, by .agreeing to the appointiuent of a jury, 
cannot be taken to admit tfiore was a prhua facte nuisance so as to 
be bound by the verdict ; nor would any mistake on the part of tlie 
petitioners give power to proceed under s. 521 it the act complained 
of did not come within the purview of that section.— 25 W. R., Cr., 72. 

472. An application to have it declared that a certain place 
could not be used for cremation purposes, would not come under s. 521 
Act X. bf 1872,— 24 W. R, Or., 6. 

473. S. 621 Act X. of 1872 does not authorize the removal of a 
piosiitulo from her house simply on the ground of her profession, so 
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as she behaves herself orderly and qtiietly, and creates no open 
hy riotous living*— 24 W. B., Or., 68. 

474. An order under this section is a judicial proceeding, and is 
therefore, open to x*evi©w by the High Court under its extraordinary 
jurisdiction, when an error in law is committed. AshburneT Ktshav 
(4 B. H. C. R. A. C. J. 150) on the point overruled, and (Tha CoU 
hctor of Ilughli v. Taranath Muhhapadkya 7 B. L. R 449) followed, 
— Gamaprasnd bin Sobharam. 9 Bom. H. C. R., 160. 

475. A Magistrate proceeding under Chapter XXKIX. of the 
Code, must make an order according to the report of the jury. Ho 
cannot disregard such report when it is dulj" made. When the per- 
son to whom the order is issued has also shown su^cient cause why 
his house should not be removed, the Magistrate is not justified in 
punishing him for disobedience of the order, and in pulling down his 
bouse, while the legality of the Magistrate’s order is being questioned 
before a superior Court. 

QitCBre , — Whether Act XVIII. of 1850 W'onid protect a Magis- 
trate in such case from being sued for damages. — Reg. v. Dahukram 
Barihhai. 2 Bom. H. C. R-, 407, 

< 

S. 523. 

476. A Magistrate, acting under s. 523 Act X, of 1872, should 
exercise his own independent discretion in selecting the members of 
a jury, and the persons so selected by him should not be nominees of 
the party interested in upholding the Magistrate’s order. — 21 W. R., 
Cr,, 43; 

477. Nor the complainant and his witnesses. — 22 W. R., Cr., 47, 

478. A Magistrate has not powder, under s. 523 Act X. of 1872, 
to appoint a fresh jury merely because the first jury failed to send 
in their report. — 21 W. R., Cr., 54. 

479. Where a Magistrate ordered a person either to remove an 
obstruction to a path leading to a road or to show cause why such 
order should not be enforced, and subsequently, on the application of 
the party charged, appointed a jury under s. 523 Act X, of 1872, — 
Held that the question for the jury to try was whether the first order 
of the Magistrate was reasonable and proper, and for that purpose to 
consider whether there was a bond fide question between the parties 
as to the right of way over the land, — 21 W. K., Or,, 64. 
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480. A Magistmte inrho re£s»r» a miUiter as to whether a pathway 
is a thoroughfare or not for the consideration of a jury under s, 523, 
is bound to make an order hpon the report of the jury. — 22 W. B., 
Cr., 86, 

481. Where under s. 528 ActX. of 1872, a Magistrate receives 
the report of a jury, he is bound to act according to the recommenda^ 
tion of the majority, — 25 W, E., Or., 31. 

S. 525. 

482. No order can be made under s. 528 Act X. of 1872, unless 
there is imminent danger or fear of injury of a serious kind to the 
public ; and where a Magistrate, who had made an order under s. 521, 
subsequently directed further enquiry to be made, it w^as held* that he 
must be considered to liave abandoned his proceedings under s. 528, 
and that he should have proceeded under s. 525, instead of fining the 
party charged under a. 188 Penal Code. — 21 W. R., Or., 86. 

483. The liability to punishment under s. 188 Penal Code can- 
not attach to a person who comes in to show cause and submits to the 
judgment of (he Magistrate. — 26 W. B., Or., 7. 

484. The concluding clause of this sectien though it prevents a 
Civil Court from entertaining a suit to restrain a Magistrate from 
canning out an order under s, 521 or a suit against the Magistrate or 
any other person in carrying out such order in the manner provided by 
law, does not bar a person against whom such arv order has been carri- 
ed into eflPect from instituting a suit to prove that land declared by the 
Magistrate to be pubfic is his private property. Lalji Ukhuda cL at. 
V, Jowha Davha and the Collector and Magistrate Of Khande&h*^ 
8 Bom. H. C. R., 94. 

S. 626. 

485, With reference to ss. 521 and 626 Act X. of 1872, a 
Magistrate can only deal with existing and not future obstructions. — 
21 W. R., Cr., 10. 

S. 528. 

486. No order can be made under s. 628 Act X. of 1872 unless 
tl»e*re is imminent danger or feqr of injury of a serious kind to the 
})ublic ; and where a Magistrate, who had made an order under s. 521, 
subsequently directed further enquiry to be made, it was held that he 
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, «iid that he should have proceeded under s. 535, instead oT fining the 
party charged under s. 188 Penal Code.— ^1 W, R, Or., 86. 

487,— The liability to punishment under s. 188 Penal Code can- 
not attach to a person who comes in to show cause and submits to the 
judgment of the Magistrate. — 26 W, li., Cr., 7. 


S. 530. 

488. The High Court declined under s. 70 Act X. of 1872, 
interfere with an order in a case under s. 530, in which the objection 
ns to jurisdiction 'was not seriously taken in the Court below and in 
which the petitioner failed in his application to the High Court to 
show that he had been in any w'ay prejudiced.— 21 VV. R., Cr., 88- 

489. A Joint Magistrate cannot award possession under s. 318 
Act XXV. of 1861 without making a fonnal enquiry. — 2 W. R., 
Cr., 31 (4 R, J. P. J. 1C7J, 

See 25 W. li, Cr., 74. 

490. The omission of a Magistrate to record a proceeding in a 
case of land dispute is not a mere informality in procedure, but ren* 
dors the w hole of his proceedings illegal, — 4 W. R., Or., 26. See also 
16 W. R., On, 74 ; 17 W. R, Or., 53 ; 25 W. R., Cr., 74. 

. So under s. 530 Act X. of 1872.— 25 W. R, Cr., 74. 

Not so under s. 283 Act X. of 1872. — 22 \V. R., Cr., 81. 

491. When land is attached under s. 319 Act XXV. of 1861, 
the attachment must* roiriain in force until the right of possession has 
been decided by a Civil Court in a regular suit.^ A certificate to col- 
lect the debts of the estate under Act XXVII. of 1860 gives no right 
to obtain possession. — 11 W. R, Cr., 532. 

^ 492- Nor does such certificate entitle the holder to an order 
under s. 530 Act X. of 1873 declaring him to bo in possession, — 25 
W. R., Or., 16. 

493. ITie powder of a Magistrate to attach disputed land under 
8. 318 Act XXV. of 1861, extends to disputes as to possession of 
land of which rival zemindars are in possession by their ryots. — 15 
W. R., Cr, 1. 

So also und^er s. 530 Act X. of 1873. — 25 W. R, Cr., 18. 

494. In a land dispute as to ijmalee property, the Magistrate 
has no jurisdiction to try the case under s. 318, but must proceed 
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W. R., Or., 9, 33 } 18 W. R., Or., 36. * 

In like manner the Magistrate has no jurisdiction in *nch a, case , 
ier s. 530 Act X of 1872.— 25 W. R., Or,, 2, See '25 W. B,/ ;; 

,16. _ ' /•'■'' 

495. What is meant by possession in s. 318 Act XXV. of 1861. 

W. R., Or., 11. . , 

And in s, 580 Act X. of 1872. — 20 W^. R., Or., 51 5 23 W. R, 

, 45 ; 24 W. R., Or., 73. 

496, In a case of land dispute under s. 530 Act X. of 1872, 
written report of an Anieen who was deputed to hold a local en- 
ry is not sufficient per se to justify an order retaining a party iil 
session until ousted l»y due course cf law. — 20 W. R., Or., 57. 

A Police report is sufficient under the above section.— 21 W . R., 


497. In a case of land dispute regarding a considerable area in 
ich both parties contended that they held possession.— that, 

Magistrate, instead of making an order under s. 530 Act X. of 
'2 that tho land should remain in the p08se8.9ion of one of the par- 
I until the decision of a co'npetent Court, should have proceeded to 
sider the question which party was in possession of the constituent • 
tions of the land, piece by piece. — “21 W. R., Cr.j 55. 

498. Tlie nigh Court has no authority to require a Magistrate 
proceed under Chapter XL. Act X. of 1872*to hold an enquiry, 
ich is a matter entirely within the discretion of the Magistrate.— 
W. R., Cr., 58. 

499. In a case under s. 530 Act X. of 1872, the High Court 
aside the proceedings of*a Deputy Magistrate who, on succeeding 

j)red(‘ces 9 or who had gone into the case, instead of taking the 
deuce dc novo decided the question of possession on the evidence 
ich had been taken by his predecessor. — 23 W. R., Cr., 62. 

500. Where a Magistrate came to a decision under s. 630 Act 
o^ 1872 that a certain party was in possession and passed an order 

lintaining him in possession,— I/eid tliat, although no particular 
jceeding was recorded under s. 530, yet the preliminarie-s therein 
Rscribod had been siibstontially complied with. — 24 W. R., Or., 16. 
it see 25 W- R., 74. 





501. Where a land dispute exists which is likely to lead to a 
l>reach of the peace, s. 538, and not s. 491, Act X. of 1872 applies.— 
24 W. li, Cr., 67. 

502. ' The act of the Civil Court peon in delivering over posses- 
sion of the disputed land to the auction-puj*chaser as part of the ten- 
ure sold in execution, does not take away, the power of a Magistrate to 
enquire into the question of possession between the parties under s. 
530 Act X, of 1872.— 25 W. R., Cr., 18. 


503, Where several parties dispute about the proprietary right 
in a burial ground which is in the possession of a manager on behalf 
of them all jointly, such manager cannot constitute himself a judge of 
their respective rights ; and the case is one which cannot be dealt 
with under s. 530 or s. 532 Act X. of 1872, but only by a Civil 
Court.— 25 W. R., Cr., 24. 


504. Whore a Magistrate, being in doubt as to wliich of two 
persons was rightful owner of some disputed property, attached it 
in order to prevent a breach of the peace, and released it on their 
coming to an agreement ; but subsequently re-attached it on the 
appearance of a third claimant, from wDose attempt to obtain posses- 
sion a breach of the peace was apprehended , — Held that the Magis- 
trate could only order a fresh attachment after iaking the preliminary 
steps under s. 5^0, if, on completion of enquiry, he found himself in 
the position described in s. 531 ; and that if there was any new dis- 
pute, he ought to have proceeded de novo ; but that the b(‘st course to 
pursue would be to exert his powers under Chap. X3tXVII. — 25 W. 
R., Cr., 68. 

^ 505. In a suit for possession and* for establishment of title 
against parties in possession under an award of the Criminal authori- 
ties under s. 530, Act X. of 1872, the onvs probandi is on plaintiff.— 
25 W. R., 20. 

506. See No. 23. 

607. In an enquiry under s. 530, Act X. of 1872, as a prelimi- 
nary to an order relative to land about which there is a dispute likely 
to cause a breach of the peace, the evidence should be recorded by 
the Magistrate in the manner provided by s. 334 — Hhettermonee 
Dassce V. Steenafh Sircar. 11 B, L. R., 5, 



508. Where there is no dispute ^ to th^ foot of 
sion of bud or crop, a Magistrate oaunot proceed under s* § 80 .^ 
Mad- H, 0. E., 12. 

5Q9. Proceedings under this section are judicial proceedingat 
Therefore, the High Court has power to interfere with an order passf 
ed by a Magistrate under it. Under this section a Magistrate is bound 
to inquire who is iu actual possession, without regard to the qu^tion . 
of who is legally entitled to possession, of the premises in dispute.-^r 
Bapuji Jagjimn v. The Magistrate of Kheda. 4 Bom. H. 0. E., 153. 

510. A Magistrate under this section is to inquire into the 

question who is in actual possession of the property in dispute with- 
out considering how that possession has been ohtained.—Dus^iir 
Husang Jamasji v. R. X. FilL 6 Bom. H. 0. R., 30. ‘ 

511. In a case of disputed possession between two rival zemin- 
dars, constructive possession through intermediate holders (ticcadars ; 
to wlioui the ryots pay rents, is not such possession as is contem- 
plated by s. 530 of the Code of Criminal Procedure. — The Empress 
V. Thakur Dyal Stng.J. L. R., 3 Cal. 320. 

512. The inquiry contemplated by s. 580 is a personal inquiry 
before the Magistrate who makes the order.— 4 Mad* H. C. E., 20. 

513. The jurisdiction given by s. 530 to decide for a time the 
right to enjoyment of property should not bo exercised except on clear 
and satisfactory proof. Where tlie only evidence Is that of user, it 
should be such as to show satisfactorily acts of enjoyment exercised as 
a matter of right and peinnitted uninterruptedly for some considerable 
length of time, — 4 Mad. H. C. 11., 24, 

514. In order to give a Magistrate jurisdiction to make an order 
regarding the possession of land under s. 530 of the Code of Crimi- 
nal Procedure, he must be satisfied that there exists a dispute lihely 
to induce a breach of the peace, and he must record the grounds of 
his being so satisfied. It is not sufficient that there is a mere scin- 
tilla of evidence but there must be some evidence from which the 
Magistrate may reasonably draw the necessary conclusion of fact. Tlie 
question whether any such evidence existed is one for the considera- 
tion of the High Court, — 4 Mad. H. C. E., 49. 

615. Before passing an order under these sections, a full enquiry 
should be held, the pre-requisite of the order being that the Magistnte 
is unable to ascertain the fact of possession, — 3 Mad, H. C. R., 4 
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516. The actoal poaeession intended by theee seotions does not 
indode the occupancy of a mere trespaeser.^^d Had. H. 0. Bt, 13. 

a 53U 

517. Where a Magistrate, being in doubt as to which of two 
persons was rightful owner of some disputed property, attached it in 
order to prevent a breach of the peace, and released it on their coming 
to an agreement ; but subsequently re-attached it on the appearance of 
a third claimaut, from whose attempt to obtain possession a breach of 
the peace was apprehended, — Held that the Magistrate could only 
order a fresh attachment after taking the preliminary steps under s. 
530, if, on completion of enquiry, he found himself in the position 
described in s. 531 ; and that if there was any new dispute, he ought 
to have proceeded de novo ; but that the best course to pursue would 
be to exert his powers under Chap. XXXVII. — 25 W. R., Cr., 68. 

S. 532. 

518. The jurisdiction which is given to a Magistrate by s. 532 
Act X. of 1872 is a jurisdiction which is intended for the purpose of 
keeping the public peace. -22 W. R., Cr., 48. 

619. Where several parties dispute about the proprietary right in 
% burial-ground which is in the possession of a manager on behalf of 
them all jointly, such manager cannot constitute himself a judge of 
tiieir respective rights ; and the case is one which cannot be dealt with 
under s. 530 or s, 5324)ut only by a Civil Court -—26 W. R., Cr., 24. 

620. An order (under s. 320 Act XXV. of 1861 or s. 532 Act 
X. of 1872) declaring that, as between the parties to a contention re- 
garding a right of way over certain land, the land in dispute did not 
belong to the public, is not one the contravention of which can form 
tlie'subject of an order under s. 188 Penal Oode.~24 W. R., Ur., 20. 

521. Object of s. 320 Act XXV. of 1861 in disputes concerning 
use of water. — 6 W. B., Cr,, 74. See J3 W. R., Or., 51. 

So also of 8. 632 Act X. of 1872.— 24 W. H., Cr., 15, 

522. A right of way is a right of use of land within the mean* 
ing of section 532,— **4 Mad. H, C. R., 1 1 , 

S. 533. 

623. Where a local investigation under s. 533 Act X. of 1872 
is instituted, it becomes part of the proceedings, and the party affect- 
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'^ortnnity of rebutting the deputed Slagietrute’s report ff h6, 5 

kuinka it neoeaaary to do so, — 21 W. R., Cr., 25. 

' S. 534. :5, 

524. An order a. 634 Act X, of 1872 must be founded on a find- 
ing tlmt the peraon in whoae favor it was made, was dispossessed of: . 
specific immovable propeiH:y by the use of criminal force, and musb 
in terms restore such person to the property from which he had been 
dispossessed. — 23 W. K., Or., 54. 

S. 536. 

525. An order for maintenance having been made under s. 53d J 
Act X. of 1872. the plaintiff applied to have the order enforced. Bie 
defendant being called on to show cause why the order should not 
be enforced, divorced his wife (the plaintiff) in the presence of the 
Court.— //e/d that, even if such divorce made such an alteration in 
the oircomstances as to justify the Court, on the application of the 
husband (the defendant), in altering the order for maintenance, ye* 
the defendant would not be selieved front obeying the order during 
the time which had elapsed up to the date when and until that change 
of circumstances had occured. — 19 W. R., Cr., 73. 

526. It cannot be said that, up to the time when tlie father 
allows his daughter to go to the house of her husband, and when, by 
the customs of the Hindoo society, she would probably go, the hus- 
band incurs any liability in respect of her maintenance under s. 536 
ActX. of 1872.— 22 W. R., Cr., 30. 

527. Cases of maintenance under s. 536 Act X. of 1872, are not 

in the nature of summary ‘trials, but require the usual procedure laid 
down for summons cases and the recording of the evidence in full as 
required by s. 335.-24 W. R., Or., 61. 

528. The proviso to s. 536 of Act X. of 1872, does not autho- 
rize a Magistrate to entertain an application for separate maintenance, 
on the ground of ill-treatment from a wife whose husband has not 
neglected or refused to maintain her, but who has of her own accord < 
left her husband’s house and protection, and to order an allowance to 
be paid to such wife on evidence of ill-treatment In the matter of 
petition of W. A, Thomfsaa , — 6 N.-W. P. 205. 
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529. The wife of a Chri^^tuin convert who has reverted to 
lUnduism and married.a second wife niay claim maintenance from her 
husband. — 4 Mad. H. C* R., 3. 

580. Imprisonment cannot be awarded in anticipation of default 
to an order made under s. 536 for pajmiont of a monthly maintenance. 
--5 Mad. H. a B., 34. 

531. The issue of a warrant under tills section is permissible for 
every breach of an order of maintenance made under lliat section, but 
there seems no ground for sa}- ing that a defendant can get out of his 
liability for auy payment by the failure to issue a warrant for the levy 
of that payment. The result of issuing it for an aggregate of pay- 
ments is that one month’s imprisonment would alone be awardable in 
default.— 6, Mad. H. 0. R, 22 ; 7 Mad. H. 0. R, 37. 

532. An order of maintenance, under s. 536 of the Criminal 
Procedure Code, is a judicial proceeding, but no appeal lies agaimst 
such order, under s. 286, — Reg. v. Thalm bin Ira. 5 Bom. H. C. R., 81. 

533. A Magistrate of the first class has, as such, power to pass 
an order under the provisions of s* 536 of the Code of Criminal 
Procedure, notwithstanding he may not be empowered to take cogni- 
zance of offences without complaint. 

The petitionar, a resident of Cawnporo, was summoned to Allha- 
bad to answer an appjication for the maintenaime of his children. He 
was ordered to make them a monthly allow^ance. A somewliat similar 
ai)plicatiou had,been made at Cawnpore, which evas rejected on the 
ground of jurisdiction. — Ilehl, that the jurisdiction of the Magistrate 
who disposed of the case was not barred by the circumstance of the 
petitioner being resident at Cawnpore, or of the former application hav- 
ing been rejected, N. Ji. Todd, Petitmier.*,^b N.-W. 1\, 237. 

S. 537. 

534. It Is open to a husband upon whom an onier to make an 
alJowanco for the maintenance of his wife has been made, under 
p, 536, after such order lias been made, to prove that his wife is living 
in adultery, and upon such proof a Magistrate is justified in cancelling 
an order made under the above section. Choke y, Ishvar Jlhusixr, — 

8. Bom. H. C. R, 324. 




CHAP. XXXVII. 

535. Where a Magistrate, being in doubt as to which of two 
persons was rightful owner of some disputed property, attached it in 
order to prevent a breach of the peace, and released it on their corning 
to an agreement ; but subsequently re-attached it on the appearance 
of a third claimant, from .whose attempt to obtain possession a breach 
of the peace was apprehended . — Held that the Magistrate could only 
order a fresh attachment after taking the prelijninary steps under 
s. 530, if, on completion of enquiry, he found himself in tlie position 
described in s. 531 ; and that if there was any new dispute, he ought 
to have proceeded de novo ; but tliat the best course to pursue would 
be to exert his powers under Chapter XXXVlL — 25 W. R., Cr,, 68. 

CHAP. XL. 

536. The High Court has no authority to require a Magistrate 
to proceed under Chap. XL. to held an enquiry, wliich is a matter en- 
tirely within the discretion of the Magistrate. — 23 W. R., Or., 58. 

SCH. III. 

537. A charge framed on the model given in Sch. HI. Act X. 
of 1872, charging the accused upon two charges with having made 
contradictory statements in the course of judicial proceedings under 
fi. 193 Penal Code, is a good charge ; and the Court or jury, if con- 
victing, need not by direct evidence find which of the two statements 
is false ; all that is necessary being that the Court or juiy should find 
that the allegations made in the charge are proved. — (F. B.) 21 
W, R„ Cr., 72. See* also 22 W, R., Cr., 2. 

MUNICIPAL. 

538. A Municipal Commissioner, acting as a Magistrate, may en- 
quire into a charge of the breach of a bye-law and punish the accused 
party by inflicting a fine; but the procedure to be followed is that of 
the Code of Criminal Procedure, which does not contemplate a pro- 
ceeding against an absent party ex-parte , — 24 W. R., Cr., 25. 

CRIMINAL PROCEEDINGS. 

539. The Jailor of a District jail being accused by one of the jail 
clerks of falsifying his accounts and defrauding the Government, the 
matter was enquired into by the District Magistrate, and the Jailor 
was, by the Magistrate's order, placed on trial before a bench of 
Magistrates, consisting of the District Magistrate himself, L. the offi- 
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' eiating Superintendent of the jail, and three other flortoraiy Magis- 
trates. The prisoner and his pleader’s, were alleged to baye stated 
before the commencement of the trial on being questioned that they 
bad no objection to the composition of* the Bench, "but after the 
charges had been fr^imed the prisoner’s counsel objected to the Bench 
as formed. The District Magistrate directed the Government pleader 
to prosecute and both the District Magistrate and L. gave evidence 
for the prosecution. After tlie case for prosecution was closed, two 
formal charges were drawn up, namely, that the prisoner had debited 
Government with the price of more oilseed, than he actually pur- 
chased and that he had received payment for certain oil at higher 
rate than he credited to Government. The moneys, the receipts of 
which were the subject ]|of the charge, were obtained by the prisoner 
on the strength of certain vouchers which he had induced L. to sign as 
cortect, and L. had sanctioned the sale at the rate credited to Govern- 
ment Upon the prisoner giving the names of the witnesses he in- 
tended to call in his defence, L. was disputed by his brother Magis- 
trates to exanrJne sojwe of them, who were connected with the jail, 
in order to guard against deviation/^ and the depositions so taken 
were placed on the record, “ to be used by either party, though not 
themselves as evidence.^’ The prisoner was convicted. On a motion 
to quash the convjction, 

Held^ that L. b^d a distinct and substantial interest which dis- 
qualified him from acting as Judge. 

Held, that further, although a Magistral is not disqualified 
from dealing with a case judicially, merely, because in his cha- 
racter of Magistrate it may have been his duty to initiate the pro- 
ceedings, yet a Magistrate, Ought not to act judicially in a case where 
there is no necessity for his doing so, and w here he himself discovered 
the offence and initiated the prosecution and where he is one of the 
principal witnesses for the prosecution. 

ileld, further, that the recording the statements of the prisoner’s 
witnesses was irregular. 

Criminal proceedings are bad unless they are conducted in the 
manner prescribed by law, and if they are substantially bad, the de- ‘ 
feet will not be cured by any waivers or consent of the prisoner. — 

V. Bhola Nath Sen. ...1. L, R., 2 Cal, 23. 



INDEX. 


Abetment of theft 
Acquittal ... ' 

Act X of 1872, se. 90 and 91 

Bs, 216 and 220 

&. 297 
s. 298 
S. 359 

s. 454, illus* if) 

„ III of 1880,6.14 

Charges, separate §•# * 

, omission to prepare 
Cumulative sentence 
Discharge 

Diaobudionco to order by public servant 
Evidence 

High Court ... ••• • 

Joint undivided Hindu Family 
Judgment of Civil Court 
Landholder, duty of 
Nogicct to aid a public servant 
Ofi’ences against the body ... 

Fcoal Code, ss. 147, 148 ... 

BS. 187, 1B8 • ... 

s. 324 ... 

ss. 379 and 411... 

Practice ... • 

Receiving stolen property ... 

Revival of prosecution 
Sentence, cumulative 
Soldier 

Spirituous liquor 

Stolen property, receiving ... 

Bub-Conductor ... 

Theft, abetment of 

Witness, refusal to summon prisoner’s 


... 126 
120, 131 
.„ 124 

... 120 
... 131 
... 120 
... 119 
... 117 
... 122 
... 117 
,. 120 
... 117 
... 120 
... 124 
119 , 132 
131 

... 126 , 
... 132 
... 124 

... J7 

... 130 

... 117 
... 124 
... 117 
... 126 
... 117 
... 1^6 
... 120 ; 
... 117 
... 122 
♦ » 
126 
MS 122 
... 126 
119 




TABLE OP CASES. 


( Reported in this Numher.) 

•i 

Chedi Hai 

... 131 

Beela Mahton verms Sheo Dyal Koeri ... .. 

... 119 

Dosabhoy Framji 

... 122 

Gogan Cbunder Ghose 

... 132 

Gurdu 

... 120 

JubdurKazi 

... 117 

ShitaBamBai ... ... ... « 

... 12G 



LEGAL COMPANION. 

MAY, 188 X. 


CALCUTTA HIGH COURT. 

The 21st February, 1881. 

Before Mr, JvMice Mittet' and Mr. Justice Maclean, * 

In the Matter of Jubdur Kazi(1) and Golab Khan. 

The Empress v. Jubdur Kazi and Golab Khan. 

Practice — Cumulative Sentence — Separate Charges — Crimiml 

Procedure Code {Act X of 1872^ 454, Ulus, f f )'-^Penal Code 

(Act XLV of 1860 A «s. 147, 148, and 324. 

Under s. 454 of the Criminal Procedure Code, the collective punishment awarded 
under es. 147, 148, and 324 of the Penal Code, must not exceed that which may bo 
awarded for tbe graver offence. 

(^cgrA— Whether separate convictions upder ss. 147 and 824* of the Penal Code 
are legal ? • 

These two appeals arose out of the same trial. The prisoners 
Jubdur Kazi and Golab Khan having been members of an unlaw- 
ful assembly, some of whom were ' armed with spears and shields, 
and some with lathees, w^ich took place on the 12th Kartick 
1256, corresponding with the 28th October 1879, and resulted in 
the death of one man named Guru Chum, and in severe injury 
to another named Babul Ghund. The prisoners were chained, 
along with others, on several charges under the Indian Penal 
Code, but the Sessions Judge, concurring with the assessors, 
acquitted Jubdur Kazi of the graver charges under s. 802 and 
s. 804, and Gk>lab Khan of those under s. 324 and s. 326 ; but con- 
victed them both under s. 148* and also under s. 149, coupled with 
8. 324, and sentenced them each, under s, 148, to three years’ rigor- 
ous imprisonment; and farther, under s. 149, coupled with s. 324, 


(1) I. UB., 4 Calc., 718. 
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to n further term of two years* rigorous imprisonmeut, to com- 
mence oa the expiry of the former sentence ; and further, sentenced 
the first prisoner Jubdur Kazi, under s. 148, to pay a fine of 
Es. 200, or in default to suffer a further term of six months* 
rigorous imprisonment. Against these sentences both the prisoners 
appealed to the High Court. 

Mr. £. M. Ghose and Baboo Boido Nath Diiti, for the appel- 
lant, Jubdur Kazi. 

Baboo Juggodanund Mookerjee^ for the Crown. 

No one appeared on behalf of the other appellant, Golab 
Khan. 

The judgment of the Court (Mitter and Maclean, JJ.,) was 
delivered by 

Mitter, /. — These appeals arise out of the same trial. The 
appellants have been convicted of being members of an unlawful 
assembly, in which one Guru Churn received fatal injuries, and one 
Babul Chund was less severely hurt. 

It seems that they were acquitted of any offence as respects 
the death of Guru Churn, the conviction being for rioting armed 
with deadly weapons under s. 1 48, and for hurt caused to Babul 
Chund under s. 324, read with s, 149 of the Penal Code, the 
periods awarded being three years under s. 148, and two years 
under ss. 149 and 334. 

The learned counsel who appeared for Jubdur Kazi, appellant 
in No. 22, confined himself to urging that* the sentences passed 
upon his client were in excess of what could be passed accord- 
ing to law, and that the injuries caused to Babul Chund by one 
of ’the members of the unlawful assembly, not found to be bis 
client, were not caused in prosecution of the common object of 
the assembly. 

The learned counsePs contentions apply equally to the case of 
Golab Khan, for whom, however, he did not appear. 

The first point turns upon s. 454 of the Criminal Procedure 
Code, which provides for collective punishment either for one offence 
falling within two separate definitions of law, or for acts severally 
constituting more than one offence, but collectively coming within 
one definition. In the former case one punishment, and in the 
latter separate punishments, may be awarded ; but in the former 
case it must not exceed what can be awarded for either offence, and 
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ia the latter they mast not oollectively amount to more than eould 
have been awarded for any one of the several offences, or for the 
combined offence. Illustration (/], which ia referred to by the 
Judge^ shows that offences under ss. 147^ S24*, 152, may be separ** 
ately dealt with. 

In this case the conviction is for offences under ss. 147 and 
324, and this Court has held that separate convictions under 
those sections are not legal : vide the case of Queen v. Durzoola (1). 
There is, however, a contrary ruling in the case of Queen v. OuUa-> 
chand (2), followed apparently in Empress v. Ram Adhin (3) ; 
but whether there can be separate convictions or not, it is certain 
that, under s. 454, Criminal Procedure Code, the cojdective 
punishment must not exceed that which may he given for the 
graver offence : Reg. v. Tukaya Bin Tamana ( 4) . 

We shall, therefore, reduce the sentences on these appellants 
to three years in each case. 

It is not necessary to discuss the second question raised in 
the appeal of Jubdur Kazi. 

Sentence modified. ^ 

CALCUTTA HIGH COURT. 

The 28th February, 1881.. • 

Before Mr. Jmiice Cunningham and Mr. Justice Prinsep, 

Deela Mahton (5) vs . Shbo Dyal Kobri. 

Emdeifice^ Summoning Witnesses — Refusal of a Magistrate to summon 
Prisonjer's Witnesses — Criminal Procedure Code ( Act X of 1872), s. 359, 

• • 

A Magistrate is not at liberty to refuse to summon a witness tendered by an accused 

person, except in the grounds specified in s. 359 of the Criminal Procedure Code ; and 
if he does refuse, he is bound to proceed under that section. The fact that the accused 
declines to examine a witness is no reason for refusing to summon him to meet fresh 
evidence given subsequent to the defence being closed. 

Me. R. E. Twidale appeared for the petitioner on this motion. 

The facts of this case appear sufficiently, for the purposes of 
this report, from the judgment Qf the Court (Cunninoham and PaiN- 
SEP, JJ.), which was delivered by 

(1) 9 W. B., Cr., 88. (2) 7 W. R., Cr., 60. 

(8) I. L. B., 2 AH., 139. (i) I. L. B., 1 Bomb., 214. 

;(6).I.l,.B. 6 Crio., 714. 
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Cunningham, J. — We think that the Ma^stiate was not at 
Ubetty to refuse to aammoo the witnesses tendered by the accused, 
except on the grounds specified in s. 869 of the Code of the Crimi- 
nal Procedure ; and that if he did refuse on those grounds, he ought 
to have proceeded under that section. The fact that the accused 
stated that they did not wish to examine those witnesses when the 
case closed, was no reason for refusing to summou them to meet 
fresh evidence which had been taken by the Magistrate after hearing 
the arguments ou behalf of the defence. We must, accordingly, 
direct that the proceedings be recommenced from that stage, and 
that the Magistrate do either take the evidence or record his reasons 
for not doing so, and proceed as directed by law, 

Cqm remanded. 


HIGH COURT, N.-W. P. 

The 7th August, 1880. 

Before Mr. Justice Fearsmi. 

Empress vs, Guedu(I) ‘and another. 

Omission to prepare charge ^Acquittal — Discharge'^ Revival of Prosemition — 
Act X of 1§72 {Criminal Procedure Code), ss, 216, 220, 298. 

A Magistrate tried end acquitted a person accused of an offence without preparing 
in writing a charge against him. Such omission did not occasion any failure of justice. 
Held, with reference to s. 216 of Act X of 1872, Explanation I, that such omission did 
not invalidate the order of acquittal of such person, and render such order equivalent to 
an order of discharge, and such order was a bar to the revival of the prosecution of such 
person for the same offence. 

• ^ • 

This was an application to the High Court for the revision, 

under s. 297 of Act X of 1872, of the order of Mr. J. Kennedy, 
Magistrate of the Ghazipur District, dated the 3rd June, 1880, con* 
victing the petitioners of theft, an ofienoe punishable under s, 379 
of tbe Indian Penal Codci sentencing them to rigorous imprison- 
ment for four months. The petitioners were originally accused 
of the theft before a Magistrate subordinate to Mr. J. Kennedy. 
The Subordinate Magistrate, after taking the evidence of the wit- 
nesses for the prosecution and for the defence, on the 32od April, 
1880, without having prepared iu writing a charge against the 


(1}1.I4,R.,8 All, m. 



1881 .] 


• THE LEQAli CNMffAHlOlf* 


121 

^ei;itk»uero^ detemmed ca^e ill &iror. Ke t^onclmded liis 

judgmtot in the caee in l^eee terme 1 find tli^ aeciitti^ 
and Bitjqj not guilty, and hereby ae^nit The 

Magistrate^ being of opinion that the Subordinate Magiati^e Had 
mbappreciated the evidence against the petiti<niers> re-instituted 
proceedings against them^ and on the 3rd Junoi 1880y convicted 
them of the theft. In his judgment, the District Magistrate eapreas* 
ed his opinion that the order of the Subordinate Magistrate was not, 
with reference to s. 220 of Act X of 1872, an order of ocsquittal, but 
an order of discharge, inasmuch as the Subordinate Magistrate had 
omitted to prepare in writing a charge against the petitioners ; and 
that such order, therefore, did not bar the revival of the prosecution 
of the petitioners. 

The grounds on which revision was sought were that the omis- 
sion of the Subordinate Magistrate to prepare in writing a charge 
against the petitioners did not invalidate his order of acquittal, and 
that, as the petitioners had been previously acquitted of the theft 
by a competent Magistrate, the Magistrate of the District had no 
jurisdiction to try them agajn for that offence. 

Mr. Colvin, for the petitioner. 

The Junior Government Pleader (Baboo Dwarka Nath BaUerji)^ 
for the Crown. • 

Pearson, J.— The proceedings of the Officiating Magistrate of 
the District are altogether unwarrantable. The basis of them was an 
application made toahim under s. 298, Act X of 1872 ; but under the 
provisions thereof, if he was of opinion that the Deputy Magistrate's 
judgment or order was contrary to law, or that the punishment 
awarded by that officer too severe or inadequate, the proper 
course was to report the proceedings for the orders of the High 
Court. But that section does not authorize the Magistrate himself 
to set aside the sentence of a Subordinate Court, or recoguise as a 
ground of interference a difference of opinion as to the value of the 
evidence recorded in the case. 

The Officiating Magistrate is also wrong in holding that the 
accused had not been acquitted by the Deputy Magistrate on the 
charge on which he has tried them. The Deputy Magistrs^teb 
judgment of the 22nd April last concludes with these words I 
find the accused, Gurdu and Birju, not guilty, and hereby acquit 
them/' The Megistratei in adtertenoe to the Baplanation given 
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under ». 220 of the Code, wherein it is said that if no charge is 
drawn up^ there can be no judgment of acquittal or conviction/^ 
holds the Deputy Magistrate's judgment not to be a legally valid 
judgment of acquittal, because no charge was drawn up in the 
case ^disposed of by the latter. But the rule, that, if no charge is 
drawn up, there can be no judgment of acquittal or conviction, is 
subject to the exception of cases provided for in Explanation I to 
8. 216 of the Code. That Explanation is that the omission to pre- 
pare a charge shall not invalidate a charge, if in the opinion of the 
Court of appeal or revision no failure of justice has been occa- 
sioned thereby. In the case decided by the Deputy Magistrate, 
although a charge may not have been formally drawn up, the accused 
were called upon to answer to the charge preferred against them by 
the complainants. There is no pretence for saying that any failure 
of justice was occasioned by the omission to draw up a formal 
charge ; nor was that the ground on which the application under 
6. 298 was preferred to the Officiating Magistrate, or on which he 
proceeded to re-try the accused. The alleged misappreciatiou of 
evidence by the Deputy Magistrate was the ground of the Officiating 
Magistrate's proceedings. Those proceedings being illegal by 
reason of the previous acquittal of the accused on the same charge are 
hereby cancelled, the sentence passed by the Officiating Magistrate 
on the petitioners is annulled, and their immediate release is ordered. 


HIGH COURT, N.-W. P. ‘ 

The 26th August, 1880. 

Before Mr, Jmtiee Oldfield and Mr ^Justice Straight, 

Emfbsss v8, Dobabhoy Frahji (1) and others. 

Act III of 1880 (Cantonments Actf s. 14 — Soldier** — Sub-Condnctor — 
Sale of spirituous liquor, 

A Sub-Conductor in the Commissariat Department is not a '^soldier" within 
the meaning of s. 14 of Act III of 1880 ; and cousequently the sale of spirituous liquor 
to the wife of such a person without the license required by that section is not an 
offence against that section. 

This was a reference to the High Court, under s. 296, Act X of 
1872, hy Mr. W. Young, Sessions Judge of Bareilly, It appeared 
from the Sessions Judge's referring letter that on the 12th June, 


<1) 1. L. B., 8 AIL, 214. 
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1880, the Cantonment Magistrate’ of Bareilly Uad convicted and 
punished with fines one Dosabhoy Framji and One Ohulam Husain 
for offences against s. 14 of Act HI of 1880, in that they had sold 
liquor to the wife of a European Sub-Conductor of the Cominis^ 
sariat Department, without the written license required by that 
section. The Sessions Judge was of opinion that these convictions 
were contrary to law, inasmuch as the term European soldier 
in s. 14 of Act HI of 1880, did not include a Sub-Conductor of the 
Commissariat Department. The Sessions Judge observed in bis 
referring letter as follows There is no definition of the term 
^ European soldier’ in the said Act HI of 1880, and we have to search 
elsewhere for illustration. In common parlance the word * soldier^ 
is used to denote every person in the army from the Cominander- 
in-Chief to the latest recruit, and also comprehends many who have 
long ago either definitively or qonditionally renounced military life 
for civil pursuits. It is, I think, obvious that this is not the mean- 
ing contemplated by the use of the words ^ European soldier’ in 
s: 14, Act III of 1880, but they bear some less comprehensive 
meaning. By (e), Interpretiition Clause of Act V of 1869, * The 
Indian Articles of War,’ it is laid down that ‘ soldier and soldiers 
include non-commissioned officers, and all armed persons doing 
duty in the ranks of the army.’ But it is to be observed that this 
definition does not include ^ warrant-officers,’ pnd Mr. Little is a 
warrant-officer. This omission cannot be accidental, for only a 
few lines previously the same Act (V of 1869) contains a specifica- 
tion of persons to whom certain articles shall apply, and therein 
{vide Part I (d) of the said Act) warrant-officers are distinctly 
named as a class by theftiselves separate from non-commissi(nied 
officers, whose place in the list follows directly after them. War- 
rant-officers are of a grade as distinct from non-commissioned 
officers as are commissioned officers. Their duties, privileges, 
responsibilities, are all distinct from those of non-commissioned 
officers, and Mr. Little is not an armed person, doing duty in the 
ranks. He wears no uniform, does not live in barracks, does not 
attend muster. To continue. If the provisions of the * Mutiny 
Act^ (41 Vic., c. 10) are consideredi we find that there is a general 
clause declaring that in its interpretation ^all powers and provisions 
relating to soldiers shall be construed to extend to non-commis- 
sioned officers unless when otherwise provided.’— Fide s. 67, 
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Mutiny Act Here agein tfae eeope of the Aot ie net extended 
as far as warrant-officers^ but only to nen-oonimissioned officers. 
As far as the facts before me go^ I do not think that there is good 
warranty for the extension of the term * European soldier’ in 
s. 14, Act III of 1880, so as to include by it * warrant-officers,’ as 
has been done by the Cantonment Magistrate. If the view then 
which I take is correct, the fines imposed by the lower Court were 
illegal.” 

Mr. Chatterji^ for Dosabhoy Framji. 

The Junior Government Pleader (Baboo Dioarka PTolh Banerji), 
for the Crown. 

The judgment of the Court (Oldfield, J., and Straight, J., 
was delivered by 

Straight, J , — We are of opinion that the views expressed by 
the Sessions Judge in his referring letter are correct, and that a 
Sub-Conductor in the Commissariat Department is not a soldier’^ 
within the meaning of s. 14, Act III of 1880. The two orders 
passed by Mr. Petre on the 12th of June last must therefore be 
quashed, and the fines, if they have been paid, returned. 

HIGH COURT, N.-W. P. 

^ The 13th August, 1881. 

Before Mr. Justice Pearson. 

t 

Emfre3s(1) vs. Bakshi Ram and others. 

Landholder, dvty of — Neglect to aid a public sei^vant — Disobedience to 
order by pvUic s&rvant — Act X of 1872 (Criminal Procedmre Code), 
ss, 90, 91 — Act XLY of 1860 /Pewu/ Code), ss. 187, 188. 

A Magistrate directed a landholder ** to find a due” in a case of theft within 
fifteen days, and to assist the Police.’’ Held, that such order was not authorized by 
SB* 90 and 91 of Act X of 1872, and the conviction of such landholder, under ss* 187 and 
188 of the FexuJ Code, for disobedience to such order, was not tniuntainable. 

This an application to the High Court for the revision, 
under a. 2^ of Act X of 1872, of the order of the . Magistrate of 
the Agra Distriidt, Mr, A. J. liawrence, dated the 31st Maf, 1880, 
terming on appeal the order of Munshi Baja Lai, Magistrate of 
the second class, dated the 26th April, 1880, convicting the peti- 


(1) I.L,R, 3 All, 201, 
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tioners of offences iinder ss« 187 and 188 of the Indian Fenal 
Code. 

It appeared that on the 21 st January^ 1880, the ornaments on 
the top of two of the domes of buildings in the Sikandra Bagh at 
Agra were stolen* The Police reported to the Magistrate concerned 
that several similar thefts had previously taken place^ but none of 
the zemindars of the villages in the neighbourhood of the Sikandra 
Bagh had taken any steps to discover the offenders, and they 
requested the Magistrate, Mr. J. P. Hewett^ to issue an order to the 
zemindars to assist the Police in obtaining a clue to the discovery of 
the thieves on the present occasion* The Magisti^ate, accordingly, 
on the 24th January, 1880, issued an order to the petitioner Bakhshi 
Bam, lambardAr and zemindar of mauza Sikandra, and to the peti- 
tioners Mithu Lai and Ganga Ram, lambard^rs and zemindars of 
mauza Qailana, and to certain other persons, lambardArs and zemin^ 
dars of other villages in the neighbourhood of Sikandra Bagh, 
directing them to get a clue of the case within fifteen days, and to 
give sufiicient assistance to the Police/" On the complaint of the 
Police, that the petitiouefb had given them no assistance, but on 
the contrary, abstained from so doing, and had neglected to perform 
their duty intentionally for the purpose of spoiling the case,” the 
petitioners were charged before Munshi Raja Lai with omitting to 
assist public servants in the execution of their duty when bound by 
law to do so, and with disobedience to an order duly promulgated 
by a public servant,* offences respectively punishable under ss* 187 
and 189 of the Indian Penal Code, and were convicted of those 
offences and fiined. On appeal Ly the petitioners the Magistrate of 
the District affirmed the convictions, observing in his decision that 
it was proved that the petitioners had not assisted the Police, and 
ss. 90 and 91 of A©fc X of 1872 seemed to authorize the orders 
issued by Mr, J. P. Hewett, which the petitioners had not obeyed. 

The grounds on which revision was sought were that, as the 
order of Mr, J. P. Hewett of the 24th January was illegal, the peti- 
tioners were not bound to obey it, and were not punishable under 
ss. 187 and 188 of the Penal Code for disobeying it, and not render- 
ing assistance to the Police. 

Mr, CoMfiy for the petitioners. 

The Junior Government Pleader (Babu Dmrka Wath J^anerji), 
for the Crown. 

B . 
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The portioa of the judgment of the Court material to the pur- 
poses of this report was as follows : — 

Pearson, J . — ^The processes issued by Mr. Hewett on the a4th 
3^anuary last to Bakhshi Bam and others of Sikandra, and to Mitbu 
Lai and others of Oailana^ requiring them to find a clue in a case of 
theft within fifteen days, were wholly unwarranted by law, and the 
Magistrate of the District is wrong in bolding them tp have been 
authorized by the proyisions of ss. 90 and 91, Act X of 1872. The 
conviction of the petitioiffers under ss. 187 and 188 of the Indian 
Penal Code is altogether indefensible, and is accordingly set aside, 
and the sentences passed on them by the Native Magistrate are 
annulled, and any fines which may have been realized thereunder 
arc ordered to be refunded. 

The duties of landholders are defined in ss. 90 and 91, Act X 
of 1872, which do not require them to perform the duties for 
which the Police are appointed and paid, S, 90 requires them to 
give to the Police any information they may obtain of the matters 
specified in clauses a, b, c, and d. S. 91 requires them to assist 
a Magistrate in certain specified cases. The orders issued by 
Mr, Hewett were not, as I have already oljserved, warranted by either 
section; nor were the petitioners legally, bound to attend upon 
the Police for the purpose of canning out that order. 

Application altbwed, 

HIGH COURT, N..W.,P. 

The 6th Attgust, 1880. 

Before Mr. Justke Straight. 

« 

Emphess (1^ vs. Shita Bam Rai. 

Abelmmi of Theft-- Beceiving^ stolen, property — JqitU undivided Hindu 
family— Act XLY of 1860 {Penal Code), ss. 379, 411. 

A Hindu, intending to separate hicaself frorn his family, emigrated to Demerara as ^ 
pooUe. After an absence of thirty years he returned to his family, bringing with him 
money and other moveable property which he had acquired in Demerara by manual 
labour as a coolie. On his return to his family, he lived in commensaUty with it, but h© 
did not trejfc such property as joint family-property, but as his own property. Held, that 
such property w^ his sole property, and his brotUer V7as not a joint owner of it, and 
could properly be convicted of theft in respect of it. 

It is irregular to convict and punish a person for abetment of theft, and at the same 
time to convict and punish him for receiving the stolon property. 


(1) I. L R., 3 All., 181. 
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In 1879, 00(8 Toasi returned imm Demerara to bis native village 
in the Ballia district, after an absence of thirty years, bringing with 
him property, consisting chiefly of Government currency notes, 
to the value of Rs. 6,000, which he had acquired in Demerara by 
his labour as a coolie. His father was dead when he returned, but 
his mother and his two younger brothers, named respectively Dalmir 
and Jhingur, were alive, and living together in the family-house, 
Tunsi and his wife, who had also returned with him, resided in 
the family-house with his mother and his brothers, and. their wives, 
the whole family living in commensality. The whole family lived 
peacefully together uutil Dalmir began to annoy Tunsi with 
demands for his share of the property which Tunsi had brought 
from Demerara, insisting that, as they were a joint Hindu femily, 
he was entitled to his share of such property. Tunsi refused to 
accede to these demands, and on their being persisted in, be declined 
to eat with his brother, and eventually determined to return to 
Demerara. Shortly before his intended departure in January 1880, 
Dalmir, in the absence of his brother Tunsi, entered the house, and 
brought out from it the bpx containing the property, Debi Singh 
and Sita Ram, the zemindars of the village, standing at the door 
of the house while Dalmir was bringing out the box. When it was 
brought out, the three persons departed together with it. Sita Ram 
subsequently restored to Tunsi currency notes aggregating in value 
Rs. 1,100, and a currency note belonging to Tunsi was afterwards 
fquud in his house.* Upon these facts the Sessions Judge of 
Ghazipur, Mr. J. W. Power, convicted Dalmir, under s. 380 of the 
Penal Code, of theft in a building, Debi Singh, under ss. 109 and 
380 of that Code, of the abStment of that offence, and Sita Ram, 
under ss. 109 and 380 and s. 411 of that Code, of the abetment of 
that offence, and of dishonestly receiving stolen property. The 
Sessions Judge observed in his decision with reference to Debi Singh 
and Sita Ram as follows Debi Singh pleads not guilty to the 
charge. There is, I must admit, no evidence to show that he had 
concealed any of the stolen property, but there is abundant evidence 
on record to show that he stood by when the box was removed from 
complainant's house, and that he knew that Dalmir had stolen 
it, not having any right to it. He therefore abetted the offence of 
theft. Sita Ram also pleads not guilty to the charge, but he admits 
receiving the box from Dalmir, and the evidence on record shows 
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that he was p^reseut with Debi Singh wheu the box was stolen ; 
that he made over to Jhingnr a sum of Rs. 1,100 in iiote% knowing 
them to have been stolen; that he told the Police he would point 
out the stolen property; that a ten-rupee note belonging to 
complainant was found in his house under very suspicious circum- 
stances ; and that several other notes were found concealed on the 
information of his servant Qobind. I consider, therefore, two 
offences have been proved against Sita Ram— first, abetment of 
theft, and second, concealment of stolen property/^ 

Sita Ram Rai appealed to the High Court. 

Mr. HilU for the appellant, contended that, Tuns! and Dalmir 
being members of a joint Hindu family, the property acquired 
by Tunsi was jointly owned by Dalmir, and the latter committed no 
offence by taking it, and the appellant, therefore, committed no 
offence by aiding in such taking or by receiving such property. 
The appellant, if guilty of an offence, is guilty of theft, and not of 
abetment of theft. The appellant has been irregularly convicted 
and punished for abetment of stealing and receiving the same 
property. He referred to Jacobs v.^Setoard (1); May ne’s Com- 
mentaries on the Penal Code, 10th ed., 307 ; Chalakonda Alasani 
V, Chalakonda Ratnaclialam (2) ; JDurvasula Gangadharudu v. 
Durvasala Nara&ammah (3); Russell on Crimes, 4th ed., voU i, p. 50. 

The Junior Government Pleader (Babu JUwarka Nath Banerjijj 
for the Crown. 

Straight, J. — ^The appellant, Sita Ram ^ai, was tried by the 
Sessions Judge of Ghazipur, in conjunction with two persons 
named Dalmir and Debi Singh, upon a charge of abetment of 
stealing certain valuable securities in cdsb in the dwelling-house of 
one Tunsi, a brother of the accused Dalmir, and also for receiving 
the said property. Dalmir was convicted of the stealing, and Debi 
Sing and the appellant, of abetting him ; a farther conviction 
being recorded against the latter under s. 411 of the Penal Code. 
The points taken by the learned counsel for the appellant are, first, 
that, Tunsi and Dalmir being members of a joint undivided 
Hindu fajosily, Dalmir was a joint owner of the notes and cash taken 
by him, and therefore cannot be convicted of stealing ; secondly, 
that it is irregular to convict a person and punish him for abetment 

(l) L. a., 4 0. P., 828. (2) 2 Mad. H. C, R., 58, 

(8) 7Mftd.H*C. R.|4r, 
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of Btealing, atid for receiving same property. The first of these 
objections appears to have no force. It is not necessary for me 
now to determine the point ; but I am by no means prepare to say 
tbat^ under certain circumstances and factSi it might not be com^, 
petent to charge one member of an undivided Hindu family with 
theft or criminal misappropriation of family^property; but the 
consideration of this question does not arise in the present case, in 
which) whatever may be the presumption as to TonUi and Dalmir 
being members of a joint Hindu family^ the evidence entirely nega- 
tives any such presumptiou. It is clear to my mind that Tunsi 
altogether separated himself when he went to Demerara thirty years 
ago^ and that he had no intention^ when he returned to India early 
in 1879) to appropriate his savings as a common fund for the 
purposes of his family. His whole conduct shows that he treated 
the notes and money as his own^ and in no way contemplated 
giving his relations a common interest with himself in them. 1 do 
not agree with Mr. Hill that the presumption of law is to the con- 
trary. The Madras cases quoted by him no doubt go a long way in 
favour of his contention, but, the soundness of their authority is by no 
means unquestioned, and, 1 confess, with the greatest respect for 
the Court that decided them, I should hesitate before implicitly 
following them. In the present case it may further be remarked 
Ikat Tunsi does not appear to have been provided with any excep- 
tional advantages of education or maintenance from joint family 
funds, and his self^cquisitions by manual labour as a coolie cannot 
be credited to any special outlay made from them on his behalf. 
In my opinion, therefore, the notes and cash taken were the 
sole property of Tunsi, and Dalmir has rightly been convicted 
under s. 380 of the Penal Code. I also think that the appellant 
Sita Bam Rai and Debi Sing would have been more properly 
convicted of stealing than of abetment, for the evidence clearly 
shews them to have been principals to and participators in the dis- 
honest removal of the property from the dwelling-house of Tunsi 
by Dalmir. I accordingly direct that the record be amended, and 
that the convictions of Sita Ram Rai and Debi Singh be entered 
as under s. 880 of the Penal Code. The second objection urged by 
Mr. Hill has force, and I accordingly quash the conviction ^ud sen- 
tence upon Sita Ram Rai under s. 411 of the Penal Code. The 
sentence passed by the Sessions Judge for the ofPenob of abetment 
will stand against him as for the substantive offence under s. 880 * 



THE LEGAL COMPANION, 


Vo?.. IX,] 


m 


€ 


PRINCIPLES OP THE PENAL COBE- 

[A$ laid down hy the originod fi^amers before the Governor-Oenered of India 
in Council in the year 1837.] 

On Ofi'enghs against the body. 

( Continued from page 115.) 

The second mitigated form of Toluntary culpable homicide is 
that to which we have given the name of voluntary culpable homicide 
by consent. It appears to us that this description of homicide ought 
to be punished^ but that it ought not to be punished so severely as 
murder. We have elsewhere given our reasons for thinking that 
this description of homicide ought to be punished.* 

Our reasons for not punishing it so severely as murder are 
these. In the first place, the motives which prompt men to the 
commission of this offence are generally far more respectable than 
those which prompt men to the commission of murder. Sometimes 
it is the effect of a strong sense of religious duty, sometimes of a 
strong sense of honor, not unfrequently^ of humanity. The soldier 
whO| at the entreaty of a wounded comrade, puts that comrade 
out of pain, the friend who supplies laudanum to a person suffering 
the torment of a lingering disease, the freedman who in ancient 
times held out the siford that his master might fall on it, the higlf^ 
born native of India who stabs the females of his family at their 
own entreaty in order to save them from the licentiousness of a 
band of marauders, would, except iu Christian societies, scarcely 
be thought culpable, and even in Christian societies would not be 
regarded by the public, and ought not to be treated by the law as 
assassins. 

Again, this crime is by no means productive of so much evil 
to the community as murder. One evil ingredient of the utmost 
importance is altogether wanting to the offence of voluntary culpable 
homicide by consent. It does not produce general insecurity. It 
^ does not spread terror through society. When we punish murder 
with such signd severity, we have two ends in view. One end is 
that people inay not be murdered. Another end is that people 
may not live in constant dread of being murdered. This second end 
is perhaps the more important of the two. For if assassination 


* 8©© Not© B* 
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were left unpunidtedi tlie iium!»er of {leiWDS aseassiuoted wovdd 
probably bear a very small pr^^orfcion to the whole population* 
But the life of every human being would be passed iu constant 
anxiety and alarm. This property of the offenoe of murder is not 
found in the offence of voluntary culpable homicide by consent. 
Every man who has not given his consent to be put to death is 
perfectly certain that this latter offence cannot at present be com- 
mitted on him^ and that it never will be committed, unless he shall 
first be convinced that it is his interest to consent to it. We know 
that two or three midnight assassinations are sufficient to keep a 
city of a million of inhabitants in a state of consternation during 
several weeks, and to cause every private family to lay in arms and 
watchmen^s rattles. No number of snicidesj or of homicides com- 
mitted with the unextorted consent of the person killed, could 
possibly produce such alarm among the survivors. 

The distinction between mtrder and voluntary culpable homi- 
cide by consent has never, as far as we are aware, been recognissed 
by any Code in the distinct manner in which we propose to 
recognize it. But it may, be traced in the laws of many countries, 
and often, when neglected by those who have framed the laws, it 
has had a great effect on the decisions of the tribunals, and partis 
cularly on the decisions of tribunals popularly qpmposed. It may 
be proper to observe that the burning of a Hindoo widow by her 
own consent, though it is now, as it ought to be, an offence by the 
regulations of every Presidency, is in no Presidency punished 
as murder. 


CALCUTTA HIGH COURT. 

The 9th July, 1880. 

Before Mr, Justice Tottenham and Mr, Justice Fields 
Empress n, Chebi Rai. 

£7, £7. P. (Act X of 1872^, s. 297 — Acquittal^ practice qf Sigh Court as to 

Tdmi^n of 

It is not the practice of the Higji Court to interfere, by way of revision, under C# 
C* B. 297, with an acquittal, against which the Oovernmeut may appeal. 

CltiMiNAn Reference submitted by the Officiating MAgi^ate of 
Shahabadi in respect of an acquittal on, a charge of penjory. 
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The following order was made by the High Court :— 

Zt is not the practice of this Court to interfere, by way of 
revision, under s. 297 of the Code of Criminal Procedure, with an 
acquittal against which 'the Government can appeal, if so advised* 

, We must decline to interfere. 


CALCUTTA HIGH COURT. 

The 16th July, 1880. 

Before Mr. Justice White and Mr. Jmtice Field. 

Goosw Chundeb Ghobe vs. The Emfbbss. 

Evidence^ Judgment of CivU Court, directing a prosecution, how far 
admissible in pbe Criminal Court. 

In a dvil suit to recover money upon a bond, the Munsif was of opinion that the 
eignatures of two of the defendants on the bond had been forged, and he dismissed the 
suit directing a prosecution to be instituted against the plaintiff for forging the bond and 
using it as genuine knowing it to be forged* 

At the trial by the Criminal Court, the judgment of the Munsif was received in 
evidence and read out to the Jury* ^ 

Mddt that the judgment ia the civil suit had been improperly received ^pasmuch as 
the judgnient was a mere opinion of the Munsif, and not a decision on the question of 
forgery, and as the parries thereto and the issues in the Civil and Criminal Court were 

not identical, and the burden of proof in each case was on different shoulders* 

< 

WhUe, J. — This is an appeal by the prisoner Gogan Chunder 
Ohose against a conviction under s. 471 of the Oode^ and a sentence 
of five years’ rigorous imprisonment. 

The circumstances out of irhich this prosecution arose are 
these : The prisoner had brought a suit ag&inst Bansheeram Mondle, 
and his two brothers, fiahooram and Dharani Dhar Mondle, for the 
recovery of Bs. 726, being the amount of principal and interest 
due upon a kistbnndi bond alleged to have been executed in favor of 
the prisoner by the three brothers. 

The Munsif found that the bond had been exeeoted by one of 
the three, Dharani Dhar, bat dismissed the suit, because he was of 
opinion th&t the s^oatnres of the other two defendants, Bansheeram 
and Bahooram, were forged, and he entertained so strong an opinion 
upon this point, that he directed this prosecution, which we are now 
considering to be instituted agmnst the prisoner for forging the 
kistbnndi, and using it as gentxine, knowing it to be foiled. 
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The case has been tried by a jury, and they have come to a 
unanimous verdict, that the prisoner is guilty of using this bond 
knowing it to be forged ; and in answer to a question, they said that 
they found the signatures of Bansheeram and BaboOram to be 
forged, but the signature of Dharaui Dhar to be genuine. At the 
trial the judgment of the Munsif in the civil Suit, although objected 
to on the part of the prisoner, was put in evidence by the prosecu- 
tion, and read out to the jury, and the substance of the judgment 
was also referred to by the Sessions Judge in his charge to the jury. 

The ground of the appeal is that this judgment was improperly 
admitted as evidence, and that eliminating the judgment, there is 
not sufficient evidence to justify the verdict. There can be no 
doubt that the judgment was improperly received. Technically it 
was inadmissible, because it was not between the same parties, the 
present parties technically 'bcing^ the Queen-Empress ou the one 
hand, and the prisoner on the other, and the respective parties 
in the civil suit being the prisouer and the three defendants ; and 
furthermore it was not admissible on the substantial ground that 
the issues in the civil and •criminal suit were not identical, and 
that thenburden of proof rested in each case on different shoulders. 
It was not necessary for the Munsif in the civil suit to find more 
than that the execution of the bond by the thrde defendants was 
not proved. When the Munsif went further, and pronounced 
the bond a forgery, and directed a prosecution, it was not a decision 
on the question of forgery, but merely an opinion which, although 
he was entitled to give expression to it, ought no more to have 
been put in evidence on the present charge than the opinion of a 
Magistrate who commits a prisoner to take his trial upon a criminal 
charge. 

The Judge in his summing up draws the attention of the jury 
to this judgment, and to Munsif ^s opinion contained in it, and 
uses the following words: — "The Munsif believed that^one of 
the brothers, Dharani, executed the document, and that the other 
names were added afterwards by the prisoner with a dishonest 
intent. Whether this or whether all three names are forgeries, 
the offence is the same/^ It is “true that the Judge later on says to 
the juiy ^^You are not in any way bound by the finding nf the 
Munsif and that he also jstill later on draws their attention to 
the fact that in the civil suit the onus probandi was on tihe prisoner, 
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whereas at the trial for forgery tlie ont6a was on the prosecution* 
But inasmuch as' neither the judgment nor the Mansirs opinion 
were evidence, the Judge, if he referred to them at all, ought to 
have told the jury not merely that they were not bound by them, 
but that it was their duty to dismiss them altogether from their 
minds. We have next to consider whether, independently of the 
objectionable evidence, there is sufficient evidence to justify the 
verdict of the jury ; and in deciding this question we must bear in 
mind that we are not dealing with the decision of a Judge sitting 
either with or without asessors, but with the verdict of a jury,— 
a species of decision with which this Court will not interfere except 
upon very substantial grounds* 

The evidence for the prosecution consists of the Munsif who 
directed the prosecution, and also of two pleaders who were con- 
cerned in the civil trial, and who appear to have^been called for 
the purpose of proving a fact not disputed, namely, that the kist- 
bundi, with the signatures of the three defendants, was used by 
the prisoner as genuine in the course of that trial. The only other 
witnesses are Bansheeram and Dharani Dhar, two of the parties 
whose names appear on the bond as signatures. Their brother, 
Babooram, whose name also appears on the bond as a^ignatory, 
has not been called as a witness by the prosecution, although the 
jury has found that^his signature is forged, as well as Bansheeram’s* 

Dharani^s evidence may be dismissed from consideration with 
the observations that the jury did not believe him, although he 
stoutly denied before them, as he did also before the Munsif in 
the civil suit, that he ever executed the bond, the jury having found 
that he did. The evidence for the prosecution therefore rests upon 
the testimony of Bansheeram alone, supported, no doubt, by the 
suspicious appearance of his and his brother Babooram’s signatures 
on the bond; but on the other hand, weakened materially by the 
facts th|t Dharani, one of his brothers, is found to have given an 
entirely false account as to how this name came to appear on the 
bond, and that Bansheeram himself admits that he and the prisoner 
had disputes about; land, and are consequently on bad terms, and 
have been so during the last year. 

On the other hand, there was produced before the jury a con- 
siderable body of evidence for the defence, consisting, first, of the 
stamp-vendor and two villagers, appareutly neighbours, who speak 
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about an attempt made to settle, as to which the Judge observes 
in his charge that it is impossible that the attempt should have bemi 
made if Dharaui and Bansheeram were speaking the truth ; and 
secondly, of three of the attesting witnesses to the bond^ who depose 
to having seen the bond executed by the three brothers. 

Such being the state of the evidence, we think that, throwii^ 
out the inadmissible evidence, there was not evidence sufficient to 
justify the verdict. 

We farther think that, considering the extreme weakness of 
the case for the prosecution, it is improbable that the jury could 
have given that verdict, unless they had been influenced, in favmr 
of the prosecution, by the Munif*s opinion as expressed in his 
judgment. 

The jury evidently disbelieved the six witnesses called for the 
defence, and they probably did so, because it failed to account for 
the peculiar appearance presented by the signatures of Bansheeram 
and Babooram. This appearance is undoubtedly very suspicious. 
The two signatures are on a line, and seem to have been squeezed 
in between Dharani’s signature and the official stamp. Supposing 
the two signatures to be genuine, it is extremely probable that 
Dharaui signed first, and that the signatures of Banshee and 
Baboo were written afterwards above Dbarani^s * signature. The 
attesting witnesses, however, unmistakably deposed that Bansheeram 
signed first, Babooram next, and Dharani last. 

It is quite possible that the jury may, in addition to the weight 
which they gave to the Munsif^s judgment and opinion, have 
acted upon the evidence of Bansheeram, because they disbelieved 
the defence. If they did sd, it was in spite of the caution of the 
Judge, who very properly told them that no failure of the defence 
could count against the prisoner, unless they were of opinion that 
the cause for the prosecution was proved. If we had thought that, 
leaving out the Munsif’s judgment, there was evidence, which, if 
believed, pointed, with reasonable certainty, to the guilt of the 
prisoner, we should, while setting aside the conviction, have directed 
a new trial. But we are of opinion that the evidence for the prose- 
cution is not of that character,"^ and must, therefore, set aside the 
conviction and sentence, and direct the discharge of the prisoner. 

Fields /. — also am of opinion that the judgment of the Hun- 
sif was not admissible in the case before the Court of Sessions. 
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It is t^ue that the Sessioas Judge told the jury that they were 
aot hound by thie finding of the Muusif^ hut in the commence- 
ment of his summing up he said that the Munsif believed that 
one of the brothers, Dharani, executed the document, arid the 
other names were added afterwards by the prisoner, or with his 
knowledge, and with a dishonest intent/^ This passage is not 
introduced in the course of argument, or with reference to other 
matters, but the opinion of the Munsif is placed directly and in 
an unqualified manner before the jury. 

Further on> in the summing up, where the Sessions Judge told 
the jury that they were not bound by the finding of the Munsif, 
he again mentioned the fact that the Munsif had told them that 
the appearance of the bond convinced him that the signatures of 
the two elder brothers had been fraudulently added, although, as far 
as Dharani is concerned, he believes that the signature is genuine. 

This, I observe, is introductory to an argument which ulti- 
mately turned in favor of the accused. 

I think, however, that there can be reasonable doubt that the 
reception of the Munsif judgment evidence, and the reference 
made by the Sessions Judge to the Munsif^s opinion in his sum- 
ming up, produced a considerable impression on the minds of the 
jury. But for tKat impression, I think it highly probable that the 
jury would not haVe convicted on the rest of the evidence in the 
case I and think that in the discharge of the duty laid on this Court, 
it is impossible for us to say oa the evidence, Vhich remains after 
eliminating what was improperly received, that the accused should 
have been convicted. 

I, therefore, concur in setting aside the verdict of the jury and 
the sentence passed in consequence. 


Acknowledgment, 

We beg to acknowledge with thanks the receipt of a copy of 
** The Law relating to the Hindu Widow by Trailokyanath Mitra, 
M. A., D/ Tagore Law Professor/^ being the substance of the 
Tagore Law lectures delivered in 1879. The book has been very 
neatly got up by Messrs. Thacker, Spink & Co. Our space, however, 
does not allow us to notice at length this work in the present mim« 
bcr. We shall try to do it in our next. 
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S. 319. 

279. The pain caused by a blov across the chest with au 
umbrella was held not to be of such a trivial character as to come 
within s. 95, Penal Code, but to come under the definition of hurt 
in s. 319.-24. W. R.. Cr.j 67. 

S. 320. 

280. Where both the cheeks of the complainant were branded 
with hot iron, it was held that if the scars on the complainant’s 
face were of a character to cause any permanent disfigurement, the 
offence amounted to grievous hurt. — Reg. v. Anta bin Dadoba, et. al, 
1 Bom. H. C. R., 101. 

S. 322. 

281. Where a prisoner was charged under ss. 304, 325, and 
323, Penal Code, and the jury brought in a verdict of guilty under 
s. 335, — Held, that he was not acquitted of grievous hurt, but found 
guilty of the offence described in s. 322 with the extenuating 
circumstances which would confine the punishment within the limits 
specified in s. 335. — 23 W. R., Cr., 61. 

S. 323. 

282. Where a prisoner was charged under ss. 304, 325, and 323, 
Penal Code, and the jury brought in . a verdiot of guilty under 
s. 335, — Held, that he was not acquitted of griqvous hurt, but found 
guilty of the offence described in s. 322 with the extenuating 
circumstances which«would confine the punishment within the limits 
specified in s. 335. — 23 W. R., Cr., 61. 

283. Where, according to the prisoner’s own confession (which 
was the only direct evidrence against her), she, with a view of 
chastising a disobedient and impertinent child, but without any 
intention of killing her, in a fit of passion struck her and knocked 
her down senseless, and afterwards hung her up to the beam, so 
as to make it appear that the girl had committed suicide, — Held, 
that the conviction should be under s. 323, Penal Code, of volun- 
tarily causing hurt.— 18 W. R., Cr., 29. 

S. 324. 

284. The charge and finding in a case of causing hurt under 
s. 324 of the Indian Penal Code need not contain a negation th at 
the hurt was caused on grave and sudden provocation.— >4 Mad. 
H. C. R., 5. 
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285. It is uot laecessary that the manner of use of the weapon 
must be such as likely to cause death Mad. H. C. R., 11. 

286. Bioting, armed with deadly weapons, and stabbing, are 
distinct offences, and punishable separately under ss. 148, 149, and 
824. — 7 W, R., Cr., 60. See also 5 W. R., Cr., 19. But see 10 W. 
R. Cr., 63. 

S. 325. 

287. Where, in the commission of a robbery, death was caused 
by a blow with a lattee on a tender part of the head, the conviction 
was altered from one under s. 394, Act XLV of 1860, to one under 
s. 325.-6 W. R., Cr.. 16. 

288. Where a prisoner was charged under ss. 304, 325, and 
323, Penal Code, and the jury brought in a verdict of guilty under 

335 ^ — Heidi that he was not acquitted of grievous hurt, but 
found , guilty of the offence described in s. 322, with the extenuat- 
ing circumstances which would confine the punishment within the 
limits specified in s. 335. — 23 W. R., Cr., 61, 

S. 826. 

289. The offence of administering deleterions drugs, when 
life was not endangered, is punishable under s. 328, Penal Code, 
and not under s. 326. — 4 W. R., Cr., 4. 

« S. 328. 

290. Meaning ©f the words or other thing^^ in s. 328, Penal 
Code.-^l W. R., Cr., 7. 

291. The offence of administering deleterious drugs, when life 
was not endangered, is punishable under s. 328 Penal Code, and not 
under s. 326. — 4 W. R, Cr„ 4. 

S. 330. 

292. S. 330, Penal Code, does not apply to a case of hurt 
caused to a person to extort a confession from her that she was a 
witch. — ^13 W. B., Cr., 23, 

293. S. 330, Penal Code, was intended to describe the offence 
of inducing a person by hurt to make a statement or confession 
having reference to an offence or misconduct whether committed 
or not.— 20 W. K.) Cr., 41. 

S. 334. 

294. Causing hurt on grave and sudden provocation to the 
person giving the provocation is chargeable as an offence under 
8, 334 of this Code. — Reg. v. Bhala Chala, 1 Bom. H. C« R.i 17. 
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CALCUTTA HIGH COURT. 

The 29th September, 1880. 

Befort Sir Richard Gart\ Kty Chief Jmticey and Mr. Jmtice Maflean, 
Kasi Chundbr Mozumdar (Petitioner J,{1) 

Case settled without Emder^e — Sanction to prosecution 
for giving False Evidence, 

The law imposes the duty of sanctioning or refusing to sanction criminal proceed- 
ings against parties or their witnesses upon the Court which hears the evidence nr upon 
the Court to which such Court is subordinate. 

Where a case is settled without evidence being gone into, the Court in which the 
suit was brought, even if it have power to sanction criminal proceedings againsb any 
of the parties to'sudi suit under s. 468, Act X of 1872, is guilty of great impropriety 
and indiscretion in so doing, inasmuch as it can have had no opportunity of judging 
of^e bond-fides^oi the claim or defence. ^ 

Garth, G. J, (iu delivering judgment said);— The Court 
which has the best nf^ans of forming an opinion upon the bond-fides 
of the parties and the truthfulness of the witnesses, is the Judge 
who hears the evidence, and therefore, upon that Court or upon some 
superior Court which has tBe power of looking into the proceed- 
ings, the law imposes the duty of sanctioning or refusing to sanction 
criminal proceedings against the parties or their witnesses. 

But if a case is settled without any evidence being gone into, 
it seems to me that the Court in which the suit was brought has 
no opportunity of judging of the honA^fidds of the claim or defence, 
and if it has any power at all under such circumstances, which 
I very much doubt, to give its sanction to criminal proceedings 
against either party, I think it would be guilty of a great iinpro*^ 
priety and indiscretion in so doing. 



(1) L L.K.,0. Calc, 440, 



f; 


[Tol, IX. 


84 THE LEGAL COMPANION. 

CALCUTTA HIGH COURT. 

The 21)Tfl November, 1880'. 

B afore Sir Richard Garths Kt, Chief Justice^ and Mr, Justice Field, 

Iw THE Matter op the Petition op Mohamed Eshak. 

Chonbro MaRwari d, Mohamed E8HAK.(1 ) ‘ 

/ — Time from which%n Ord&r of Appmntment dates. 

An Assistant Magistrate convicted an accused on the 12bh August, and by an order 
’ of even date, such Magistrate was invested with power to act as a Magistrate of the 
first class, although the fact, that he had been so invested with full powers, was not 
communicated to him until the 23rd idem. The accused appealed to the District Magis- 
trate, and was acquitted. On motion made to the High Court to set aside the acquittal, 
on the ground that, after the date of the order of the Lieutenant-Governor investing 
the Assistant Magistrate with further powers, no appeal lay to the District Magis- 
trate,— Acid, that even supposing the Lientenant- Governor's order conferred first-class 
powers upon the Assistant Magistrate from the moment it was made, it must bo shown 
before the District Magistrate’s decision could bo set aside, that the order of the 
Lieutenant-Governor was signed before the conviction. 

Whether an order investing a Magistrate with first-class powers is of any 
force, or amounts to an authority to exercise such powers, until the order has been 
of&cially communicated to the Magistrate ? 

t 

The publication of the judgment does not seem necessary. 


^CALCUTTA HIGH COURT. 

* Tue 9th Dbceimber, 1880. 

Before Sir Richard Garths Ki.^ Chief J^i^ice^ and Mr, Justice Field, 

t; 

The Qovernmbst v, KARiin)AD.(2) 

Penal Code {Act XLV of 1860^ s, 211^Proseeution for making 
a false charge^Oirportunity to Accused to'^prove the truth of Charge, 

Before a person can be put upon bis trial for making a false charge under s. 211 
of the Penal Code, he must be allowed an opportunity of proving the truth of the 
couoplaiut made by him ; and such an opportunity should be afforded to him, if he 
desires, to take advantage of it, not I fore the Police^ but before Me MogUtrate, 

Magistrates should clearly understand that whilst the Police perform their proper 
duty in collecting evidence, it is the function of the Magistrate alone t6 decide upon the 
sufficiency or epedibijity of such evidence when collected. 

JuDGM^BlT We are unable to see that the orders passed by 
the Deputy Magistrate in this case are irregular or illegal. Whatever 


(1) I. L. II., 6 Calc., 476. 

(2) I.L.11., 6. Calc., 496. 
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opinion may hav^ been formed by the Magistrate upon the Police 
report as to the truth of Karimdad’s complaint^ when he appeared 
with his witnesses and ashed to be allowed to prove his case^ we 
think that the Magistrate could not> without bearing him and his 
witnesses, and deciding upon the truth or falsehood of his charge^ 
proceed to put him on his trial under s* 211 of the Penal Code. 
It is manifest justice that a man ought not to be tried Jot making 
a false complaint, until he has had an opportunity^ of proving the 
truth of the complaint made by him ; and such opportunity should 
be afforded him, if he desire to take advantage of it, not before 
the Police, but before the Magistrate. If persons are to be prose- 
cuted under s. 211 of the Penal Code, upon the mere report of a 
Police officer that their complaints are not true, the PoKce are 
made the judges ^whether a complaint is true or false. Such a 
delegation of magisterial functions is not contemplated by the law, 
and it requires but little experience of this country to understand 
how dangerous it would be to the best interests of justice. Magis- 
trates of all grades cannot understand too clearly that, while the 
Police perform their proper duty in collecting evidence, it is the 
function of the Magistrate alone to decide upon the sufficiency or 
credibility of this evidence when collected. 

We decline to interfere (1). • 


CALCUTTA HIGH COURT. 

The 3rd December, 1880. 

Before Sir Ricliard Garth, Kt,, Chief Justice, and Mr. Justice Field, 
In^re Mir Ekrar Ali. 

The Empress v, Mir Ekrar Ali. (2) 

Penal Code l^Act XLV of 1860), ss, 192, 464, cL ^—Wahricating False 
Endence^Forgev'y — Alteration of Date of Document, 

Where the date of a document, which would otherwise not have been presented 
for registration within time, is altered for the purpose of getting it registered, the 
offence committed is not forgery, where there is nothing to show that it was done 
“dishonestly or fraudulently,” within cl. 2, s. 464 of the Penal Code, but fabricating 
false evidence within s. 192. 

(1) See Mmpnssy. Irad Ally, I. L, R., 4 Calc., 869; Empress v. Salih, I. L. R., 1 
All., 627 ; Empress v, Ahul, Husain, I. L R., 1 All,, 497 ; Bhohteram v, Fkolita, 
I. L. R., 6 Calc., 18# ; and Ash^f Ali v. The Empress, h L, B., 6 Calc., 181. 

(5i) I. L. R., 6 Cal. 482. 
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The facts sufficieatiy appear in the judgment of the Court 
(Garth, C. J., and Field, J.), whi«h was delivered by 

Gatih, 0. /.—The accused presented a bond for registration 
on the 18th December 1879. This bond is said to have been ori- 
dated the 6th August 1879. If this date had remained, the 
instrument was presented after the time within which such an 
instrument must be by law presented for registration. The accused 
is said to have altered the date to the 26th August, in order to 
bring the bond within time ; or to have presented it for regis- 
tration, knowing that the date had been so altered. It appears 
to us that the alteration of the date under these circumstances is 
not forgery, as there is nothing to show that it was done “dishonestly 
or fraudulently,” within the meaning of cl. 2, s. 464 of the Penal 
Code. 

It is not contended that the bond itself was not genuine, or 
that the accused intended to support a false claim by a false bond. 
It is clear that his intention in altering the date of the bond was 
to cause the registering officer to entertain an erroneous opinion, 
touching a point material to the result of the registration proceed- 
ings ; and this being so, his acts constituted fabricating false 
evidence (ss. 192, 193, Penal Code), and using fabricated evidence 
(s. 196, Penal Cpde). 

In this view of the law, and as the Sessions Judge did not take 

a 

a serious view of the oflFence committed, we reduce the sentence 
of imprisonment to two months^ rigorous impjrisonment. The sen- 
tence of fine will stand. 

Sentence modified. 

CALCUTTA HIGH COURT, 

The 7th December, 1880. 

Befoi*e Sir EiidKird Garik, Ku, Cldef Justice, arid Mr. Justice Field. 

In the Matter of the Petition of the Legal Bemejhbrancer. 

The Empress v. Nobogopal Bose(1) 

Transfer of Criminal Case to another District — Criminal Procedure 
, Code {Act X of 1873), s. 64 — Grounds necessary to obtain 
Transfer wikn applicatim is opposed by Accused. 

Before thP troBfifer o£ a ease from a Criminal Court to another can be made, in 
cases in whiob the accused objects to the transfer, the prosecution must bring forward 
the very best evidence to prove wat a fair trial cannot be had in the district in which 
the case is ordinarily triable. 


(1) I. L. H., 6 Calc., 491. 
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Garth f C. J.^1 think that ihb rule dhoald be dificharged. 

It was granted at the instance of the Iiegai Remembrancer 
calling upon Nobogopal Bose and the other prisoners to show 
cause why the case against them, which now Stands for trial in the 
Sessions Court of BurdSTan, should not be transferred to Hoo|;hly 
or to the 24fParganas, or to some o&er jury district^ upon the 
ground that a fair trial is not likely to be obtained at Bnrdwan^ 

The affidavit in support of this rule was made by Mr. Stevens, 
the District Magistrate of Burdwan, and it is certainly couched in 
very gener^ terms. 

Mr« Stevens says, that he has been credibly informed, and 
believes, that the case is causing considerable excitement in the 
district ; that the prosecutor, and the prisoner Nobogopal Bose, 
are persons of influence in the locality ; and that most of the in- 
habitants of the town of Burdwan and its neighbourhood have their 
sympathies enlisted on one side or the other. But he does not tell 
us from what sources his information is derived, nor, except in very 
general terms, the grounds of his belief. 

But we were nevertheless induced to grant the rule, because 
having regard to the allegations in the affidavit, we thought it ex- 
tremely probable that both sides might wish to have the case tried 
elsewhere, and that it would be at least as desirable for the prisoners 
as for the Crown that the trial should not take 4 >lace at Burdwan. 

It now appears, however, that all the prisoners, and especially 
Nobogopal Bose, ol;^ect very strongly to the transfer, both upon 
the ground of expense and otherwise ; and it therefore becomes 
our duty to determine whether, under the drcumstances disclosed 
in the affidavits on either side, we are justified in removing the 
case from the Court where it is legally triable. 

1 am clearly of opinion that before we transfer a criminal case 
to another district against the wish of the accused party, we ought 
to require the very best evidence that a fair trial cannot be had, 
or in other words, that the jury cannot be trusted to do their duty 
impartially. 

Now, as I said before, Mr. Stevens’s affidavit is very generid 
in its language. It seems that he himself has only been in the 
district about three months. He does not tell us what are his 
sources of information or the grounds of his belief, and it may be, as 
Mr. Gasper has suggested, that he has acted upon the report of the 
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Police, wbo may be desirous of haviug the case tried in another 
district. 

On the other hand, we have an affidavit from the prisoner Nobo- 
gopal Bose> in which he says, in the first place, that he has made 
arrangements for the trial at Burdwan, and incnrred considerable 
expense in so doing ; and in the next place he says, that there are 
upwards of 290 jurymen in the district of Burdwan, that with at 
least 180 of those persons he is not acquainted, and that to the best 
of his belief, he does not know any one who is' acquainted with them ; 
and lastly, he directly contradicts the statements of Mr. Stevens 
as to the case having caused any public excitement. 

Then we must also bear in mind, in dealing with applications 
of this kind to transfer a case from one district to another, that 
there are many safeguards in this country against any undue bias 
on the part of the jury. 

In the first place, there is the right to challenge any of the 
jurymen who are known to be partizans of either paty, if there 
is any real grouud for supposing that they are likely to be unduly 
biased. Then another safeguard, as Mr. Gasper very properly 
observes, is, that the Judge may, if he pleases, disregard the verdict 
of the jury altogether, and there is also the High Court as a last 
resource in case (Jf any miscarriage of justice. So that there is 
less reason here than there might be in England for transferring 
a case for trial to another district, upon the ground that an impar- 
tial jury is not likely to be obtained. « 

If, therefore, the Crown considers it desirable that the trial 
should take place elsewhere, the application should have been made 
upon much more cogent grounds and ^letter materials than those 
which we have now before us, and we cannot accede to the sugges- 
tion of the learned Government Pleader, that we should postpone 
our decision upon their rule, in order that some fresh materials may 
be obtained. 

I should also add, that if I had more doubt about the matter 
than I have, I confess that what we have just now heard from my 
learned brother, and from the Government Pleader, would have in- 
fluenced my mind very materially. We are informed by the latter 
(although he has had a large experience in this Court for many 
years) that he is unable at present to mention a single instance in 
which such a transfer in a criminal case has been made. And my 
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learned brother, who^ we all know; baa had a very large experience 
in the mofussil both as a District Judge and a Magistrate^ does not 
remember any case of such a transfer, althongh in many instances 
criminal trials have been held under drcmmstances which have 
caused considerable public excitement. 

The rule must, therefore, be discharged. 

Field, J.— 1 concur in thinking that this rule should be dis* 
charged. 

This is an application, under s. 64 of the Code of Criminal 
Procedure, to have a criminal trial before the Court of Sessions 
transferred from the Burdwan district to the district of Hooghly, 
Howrah, or the 24-Parganas. 

The grounds upon which such a transfer can be made under s. 
64 are — (1) that it will promote the ends of justice, or (2) that it 
will tend to the general convenience of the parties or their witnesses. 

Now the second ground may be disposed of at once, for in the 
present case it is not attempted to be shown that the transfer of the 
trial from Burdwan will tend to the convenience of the parties or 
witnesses, while on the part. of the accused, it is strongly urged 
that the transfer, if allowed, will cause considerable inconvenience 
and expense to him in procuring the attendance of the witnesses 
whom he wishes to call for the defence. Then as ta the first ground 
it appears to me that, in order to obtain ^ucl> a transfer, there 
should be shown to this Court something more tangible and some- 
thing more definitQ» than is disclosed in the affidavit made by Mr. 
Stevens. It may be that this gentleman entirely believed what he 
has stated in his affidavit, and I have no doubt that he did believe it. 
But what he has stated'^ is stated not upon his own personal 
knowledge, but upon his belief and upon information received from 
third parties, who are not mentioned, and as to whose means of 
knowledge or good faith we have no means of forming an opinion. 

I think that this affidavit, unsupported by other matter, even 
under the system of criminal law in force in England, would be 
considered insufficient ; and I think that in this country it is ex 
majore vi insufficient, and for this reason ; — the system of criminal 
law in force in India differs ia three essential respects from t^t in 
force in England. In the first place, the jury must not necessarily * 
be agreed in the verdict. The verdict of a majority is sufficient. 
In the second place, the accused must not necessarily be acquitted. 



»0 


[VOL. IX. 


THE LEGAL COMPANION. ‘ 

if the jury or the majority of them find him not guilty. The 
Sessions J udge can, if he differs in opinion from the jury, refer the 
case for the consideration of the High Court, and it has been de- 
cided that upon such a reference, the High Court can consider the 
case as ivell upon the facta as upon the law. In the third place, the 
Local Government, if dissatisfied with the verdict of acquittal, can 
appeal against it to the High Court. 

Having regard to these essential points of difference between 
the law in India and the law in England, it appears to me that, in 
order to succeed in an application of this nature when opposed by 
the person committed for trial, at least as strong a case should be 
made out in this country as in England, and speaking for myself, 
I should say a stronger case. 

It may be observed that in the affidavit upon which this rule 
was granted, it was stated that Giridhari Mohunt, upon whose pro- 
secution the accused have been committed, has a strong party in 
Burdwan opposed to Nobogopal, accused, while Nobogopal has 
influence with persons opposed to Giridhari. It therefore appeared 
quite possible that Nobogopal would jiimself wish to be tried in 
another district ; but as he desires to be tried at Burdwan, and is 
willing to risk the influence of Giridhari being exerted against him, 
an order for the transfer of the trial can be made only if we are 
satisfied that Nobogppal may, or may be able to, exert his influence 
with the jury, so as to defeat the ends of justice, and of this I am not 
satisfied on the affidavit, which is the only e valence before us. I 
concur in discharging the rule. 

Jtule discharged. 


CALCUTTA HIGH COURT. 

The 29Tn Janitaey, 1881. 

Before Mr, Justice Prinsep, 

The Empress v, Dabee Peb8Had.(1) 

Admission made to a Police Officer before A'l'rest^Evideme Act f I of 1872 J, 

S 8 , 25, 26. 

An admi88ion made by an accused person to a Police of&cer before arrest is ad- 
missible in evidence* 


(1) I. L. B., Q Calc., 530. 
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In the course of the trial in this case, the Siandi^^ Coumel 
[Mr» PhillipB) asked a witoess oa behaUf qi the Croira, JPc^Iice 
luspector Kristo Ofauuder Baaueiji, to state wh^t, the acci^sed had 
stated to him on an occasion when the witness had already said 
that the accus^ was not under arrest. 

Mr, Sale, for the accused, objected, on the ground that the 
accused at the time was under arrest. 

Prinsepi J . — ^The question may be put. I agree in the opinion 
expressed by Phear, J., in the Queen v. Mucdomldji^l) that the 
Evidence Act draws a distinction between an admission and a con^ 
cession of guilt. The other cases (^) quoted are not altogether on 
the point 

CALCUTTA HIGH COURT. 

The 5th January, 1881. 

Bejore Mr, Justice Morris and Mr. Justice Primep. 

* 

The Empress v. Thompson.(3) 

Act /F 0/ 1877, s, 12% — Instit^ion of fresh proceedings after disnmal of 
complaint for default. 

An order of diismisaal under a. 124 of Act IV of 1877 does not operate aa an ac* 
quittal. There is no legal impediment to the institution oi fresh, proceedings . by the 
preaeiitation of a fresh complaint. 

The publication of the does not seem necessary, ,, 

• — — - 

CALCUTTA HIGH COURT. 

The 31st January, 1881. 

Before Mr. Justice Primep. 

The Empress v. Dabee P£rshad.(4) 

Act X of 1875, s. 76 — Act I of 1872, s. 33 — Evidence taken upon 
Commission^ 

The evidence of a witness taken upon commission is not admissible in a criminal 
trial held before the High Court, unless it can be shown that such evidence was so taken 
upon an order made by that Court under s. 76 of Act X of 1875, or unless it is admis* 
Bible under s* 33 of the Evidence Act# . 



(1) 10 B. L. R., (App.) 2. 

(2) 1 0. L. R., 21 ; I. L‘R'i 1 Calo., 207 ; I. L.R., 8 Bomb., 12; 11 Bom. tf.C. Ile^, 242. 
(3) I. L. R , 6 Calc., 523, (4) I. L. R., 6 Calc., 682. 
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Prinsepi J . — The deposition is inadmissible. S. 76 of the Hisfh 
Court’s Criminal Procedure Act contemplates that evidence, when 
taken upon commission, if intended to be used in the High Court, 
must be taken* upon an order made by that court under that section. 
The terms of s. 158 of the Presidency Magistrates^ Act, quoted by 
Mr. Phillips, refer only to the record of the trial or enquiry before 
the Magistrate. The evidence taken by a commission issued by 
order of a Magistrate could not here be admissible under s. 33 of 
the Evidence Act. 


CALCUTTA HIGH COURT. 

The 9th November, 1880. 

Before Sir Richard Garths Kt,^ Chief Justice ^ and Mr. Justice Maclean, 
CThandrakanta De(1) (Petitioner). 


Penal Code (Act XLV of 1860^^, s. 188 — Injunction in Civil 
Suit — iJisohedience bf Order. 

Section 188 of the Penal Code applies to orders made by public functionaries for 
public purposes, and not to an order made in a civil suit between party and party . 

The proper remedy for disobedience of an order of injunction passed by a Civil 
Court is committal for contempt. 

Garth, C. J . — In our opinion, s. 188 applies to orders made 
by public functionaries for public purposes, and not to an order 
made in a civil suit between party and party ; so we think the 
Magistrate was right in refusing to act upder the section. 

If the defendant in the suit has disobeyed the injunction, 
the Judge ought, on the application of the plaintiff, to have sent 
him to jail for disobeying the Court's order ; that was the proper 
remedy. 


(1) I. L. U., 0 Calc., 445. 
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HIGH COUHT, N..W, P. 

The 25th June, 1880. 

» , Before Mr, Justice PearsoTi. * 

Empress of Kallu(I) and auotUer. 

Village-watchman^Act XL V of i860 (Peml Code), a, 221 — Act X VI of 1873. 

♦ 

(N,-W, P* Village and Road Police Act), s. 8, Act X of 1872 (Criminal 
Procedure Code), s. 92. 

A chaukidar, or village-watchman, is not legally bound as a public servant to 
apprehend a person accused of committing murder outside the village of Which 
he is chaukidar, such person not being a proclaimed offender, and not having been found 
by him in the act of committing such murder, and consequently such chaukidar, if he 
refuses to apprehend such person on such charge at the instance of a private person,*iis 
not punishable under s* 221 of the Penal Code. 

This was a case referred to. the High Court for orders by Mr. 
S. M. Moens, Sessions Judge of Mirzapur, at the request of Mr. 6. 
S. D. Dale, Magistrate of the Mirzapur District. Th^ nature of the 
reference appears from the Sessions Judge^s letter of reference, which 
was as follows : I have thef honor to forward herewith, by*xequest 
of the Magistrate of the District, for orders of the High Court, 
a case decided by Mr. Macmillan, Superiatendent of the Family 
Domains of the Raja of Benares. The defendants were charged 
with an offence under s. 221, Penal Code, in that they, being village- 
cliaukidars, refused at the request of one Ashraf, a private per- 
son, to apprehend Baliadur on the charge of murder, whereby the 
said Bahadur escaped, and has since evaded apprehension. Mr. 
Macmillan discharged the defendants on the ground that they were 
not legally bound as public servants to apprehend Bahadur ; and 
s. 8 of Act XVI of 1873 bears out Mr. Macmillan^s view, as the 
murder was not committed within the defendant's villages or beats, 
nor was Bahadur a proclaimed offender, nor did he commit the 
homicide in their presence. But Mr. Dale, the Magistrate, contends 
that village-chaukidars arc Police officers, within the meaning of 
s. 92 of Act X of 1872. I cannot agree with him. The Code re- 
cognizes chaukidars under a d^istinct name, viz., that of village- 
watchmen, in s. 90 ; and the whole tenor of Chapters IX and X 
shows that chaukidars were not intended to be included under the 
term Police officer, — (see ss. 93, 97, 99, 100, 110, 119, 126, 127). 

~ (1) I. L. R., 3. All, 60. 
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Further, chaukidars are distinctly discriminated from ‘ Police^ in 
s. 47 of the Police Act V of 1861, where also, as in Act X of 1872, 
8. 90, they are called tillage- watchmen'. Under the above cir- 
cumstances, I hold that Mr. Macmillan's view of the law was correct, 
and his order of discharge legal, and* that the defendants could not 
properly be charged under s. 221 of the Penal Code". 

The following order was^ made by the High Court : — 

Pearson^ J. — I concur with the Sessions Judge in considering 
Mr. Macmillan’s view of the law to be correct. 

HIGH COITET, N.-W. P. 

The 26th June, 1880. 

Before, Mr, Justice Pearson, 

Empress of India v, Gobabduan Das (I) and another. 

Prosecution f<yr^ giving false evidence — Sanction — ActX o/‘1872 (Criminal 
Procedure Code)f ss, 468, 471. 

An instruction to the Magistrate of the District by the Court of Session, contained 
in the concluding sentence of its judgement in a case tried by it, to prosecute a person 
for giving false evidence before it in such case, does not amount to sanction to a 
prosecution of such person for such offence, within the meaning of s. 468 of Act X of 
1872, that section supposing a complaint, or at least an application for sanction for 
a complaint. • 

Where a Court thinks tliat there is sufilclent ground for inquiring into a 
charge mentioned in ss. 467, 468 or 469 of Act X of 1875^ it should proceed under 
8* 471 of that Act. 

Attention of the Court of Session in this case directed to Queen v. Baijoo Lai (2 ) 
This was an application to the Uigh Court for the revision, 
under s. 297 of Act X of 1872, of an order of Mr, H. G. Keene^ 
Sessions Judge of Meerut, dated the 17th May, 1880, ‘‘sanction- 
ing the prosecution of the petitioners for giving false evidence/^ It 
appeared that the petitioners had given evidence on the behalf of 
one Shimbhu Dial at his trial before the Sessions Judge for the 
forgery of a Judicial record. The Sessions Judge convicted Shim- 
bhu Dial of the offence charged against him, disbelieving the 
statements of the petitioners. The Sessions Judge concluded his 
decision in Shimbhu Dial's case, dated the 17th May, 1880, in these 
terms : “ Let the Magistrate of the District be informed that the 


(1) Vide I, L. R., 3 All, 62. 


(2) Yide I. L. R., 1 Calc., 450. 
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Court sanctions the prosecnticm of Gobardhan Das and Dwarka 
Prasad (petitioners) for false evidence/^ 

The grounds of the application for revision were (i) that there 
was no evidence to show that the statements made by the petitioners 
were false, and the mere circumstance that the Judge disbelieved 
their evidence was not sufficient to warrant the inference that they 
had given false evidence; (ii) that the Judge had failed to comply 
With the provisions of s. 471 of Act X of 1872, not having made 
any preliminary inquiry^ or recorded any proceeding showing that 
in his opinion an inquiry should be made ; that the Judge^s order 
should have specified the particular false statements made by the 
petitioners; and that the Judge*s reasons for disbelieving the 
evidence of the petitioners were highly conjectural, aud'*it was 
beyond the scope and object of the law that prosecutions for giving 
false evidence should be allowed upon such grounds. 

Pandit Nand Lai and Shah Asad Ali, for the petitioners. 

PearsoYiy J. — The instruction given to the Magistrate in the 
concluding sentence of the judgment of the Sessions Court can 
scarcely be referred to s. 468 of the Criminal Procedure Code, 
which supposes a complaint, or at least an application for sanction for 
a complaint. S. 471 of the Code was doubtless the section undei; 
which the Sessions Court should have proceeded? But the provi- 
sions of that section have been altogether disragarded. The atten- 
tion of the Sessions Judge is directed to the remarks of the learned 
Judges of the Calclitta High Court in the case of the Queen v. 
Baijoo Lal{l), Indisposing of Shimbhu Nath's appeal, I have 
observed that there were no sufficient grounds for discrediting the 
evidence given by the petitioners on his bchalfi 1 must, therefore, 
cancel the instruction and sanction given by the Judge to the 
Magistrate for their prosecution on a charge of giving false evidence, 
and direct that any proceedings which may have been instituted in 
pursuance thereof be immediately stayed and abandoned. 


(1) I. L, E., 1 Calc., 4$0, 
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PRIVY COUNCIL. 

The 13th akd 14:TH July, 1880. 


Present : 

Sh' J, IF, Colvilej Sir B, Peaeockf Sir M. E, Smithy and Sir R, P, Collier. 


Eajeup Kobe (Plaintiff) v, Abul Hossein and others (Defendants)* 
[On Appeal from the High Court of Judicature at Fort William in Ben^.] 

Limitation Act (IX of 1871), b$. 24, 27 ; sched, ii, art, 31, part v — 
Presumption of Title founded on long continued User — Easement 
— Obstructing a Watercourse — Continuing Act of Wrong, 

Here than twenty years, and possibly fifty or sixty, before suit, the plaintifiTs ances- 
tors and predecessors in estate had constructed and used a pdin, or artificial watercourse, 
on the defendant’s land, making compensation to them. The pdtn, by a channel at one 
part of its course, contributed to the water in a tal^ or reservoir, belonging to the defend- 
ants ,* and by a channel at another part, took the water which overflowed from the Mf, 
after the defendants had used as much of the water therein as they required. Less than 
twenty years before the suit, the defendants, without authority, obstructed the flow of 
water along the pain in several places. The Courts below differed as to whether some of 
these obstmctlona had not been made more than two years before the suit, the rest 
having been made within that period. •* 

Held, that the provisions of Act IX 'of 1871, a remedial Act, and neither prohibi- 
tory nor exhaustive, did not exclude, or interfere with, the acquirement of rights 
otherwise than under them. A title might be acquired under that Act by a person 
having no other right all ; but it did not exclude, or interfere with, other titles and 
modes of acquiring easements. And s. 27, by allowing a user of twenty years, if exer- 
cised until within two years of suit, under the conditions prescribed, to give, without 
more, a title, did not prevent proof of an easement founded on ^another title independ- 
ently of the Act. Such a long enjoyment, as the plaintiff had proved, should be referred 
to a legal origin, and the long user of the p&in and of the superfluous water of the tdl, 
afforded evidence giving rise to a presumption that«a grant, or an agreement, had been 
made creating an easement. Although, on the assumption that some of the obstructions in 
question had existed for more than two years before the suit, the plaintiff might not have 
shown a right under Act IX of 1871, s. 27, yet he did not require its aid. 

Held also, that such obstructioDs being continuous acts, as to which the cause of 
action accrued de die in diem, Act IX of 1871, sohed. ii, part v, cl. 81, fixing two years 
from the date of the obstruction as the period of limitation "for obstructing a water- 
course,’^ did not preclude a suit complaining of obstructions though made more than 
two years preceding the date of the commencement of the suit. 

Apmsai, by special leave, from a decree of a Division Bench 
of the High Court of Bengal (23rd February 1877), reversing a 
decree of the Subordinate Judge of Gya (17th August 1875) 
and restoring a decree of the Sudder Munsif of Gya (26th 
August 1874!). 
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In January 1874, this suit vas brought by Mahart^ Bamkissen 
Singh, Baja of Ticari, in the Gya district, against the respondents, 
who were the owners of a rUlage, Mouza Mora, in the neighbonr- 
hood of a zemindary, named Mehal Sunaut Farwariya, belonging 
to the Baja. Mouza Mora was situate between the Baja’s zemin- 
dary and the commencement of a pain, or artificial watercourse, 
which brought water from a stream called the Phalgii Naddee to 
the Baja’s Mehal. This pain, named Fain Desain, had been made 
by the Baja’s ancestors on lands belonging to Mouza Mora, and 
on its course over the lands of that/\village towards Mehal Sunaut 
Farwariya, it was connected with a tdl, or reservoir, which also was 
within the boundary of Mouza Mora. 

The plaiutiff claimed a declaration of his sole right to F&in 
Desain, and to the use of the water in the tdl. He also claimed 
an order for the closing of openings in the piin recently made by 
the defendants for the draining off of water on to their lands ; and 
for restraining them from interfering with sluices which regulated 
the flow of water out of the tdl. 

The defendants maintained that the water in the tdl belonged 
to them, and that the plaintiff had not the sole right to the use of 
Pain Desain ; that the openings and obstructions complained of 
were of long standing, and that the suit for their removal was 
barred by limitation. 

The Sadder MiUnsif of Gya held, that the right to the use of 

the pdin belonged to the plaintiff, and that the defendants had the 
richt to the water in the tdl, excepting the overflow, to which the 
plaintiff was entitled. He ordered, that all the openings made by 
the defendants in the pdin, twelve in number, should be closed, 
except two, numbered 3 and 10, as to which he held the suit, was 
barred by art. 81, sched. ii. Act IX of 1871, they having been in 
existence for more than two years before the suit was brought. 

Both parties appealed to the Subordinate Judge of the dis- 
trict, who modified the decision of the Munsif in favor of the 
plaintiff holding that the two years’ limitation did not apply to 
the claim. Whilst proceedings tvere pending in the High Court, 
to which both parties appealed, the Baja died, and the present 
appellant was substituted for him on the record. The judgment 
of the High Court (Jackson and McDoneii., J. J.) was as Mows 
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The questions before the Court in this case are not unlike 
those which came before this Bench, at least before myself and my 
colleague Mr. Justice Glover, in 1870, in a case which is reported 
in 14 Weekly Reporter, page 349,(1), with this exception, that the 
position of parties is reversed. The plaintiff here is the owner of 
a which traverses the land of the defendants. It appears to 
me, that it is scarcely an adequate description of the plaintiff^s 
right in this case to say, that he has a bare easement or right to 
pass water over the defendants’ land for the purpose of irrigating 
his own. The evidence shows, and the Courts appear to have found, 
that the pdin was constructed by the ancestors of the plaintiff a 
great many years ago, possibly fifty or sixty years, certainly more 
than twenty years, for the purpose of irrigation : and there is part 
of the evidence which indicates that such construction was accom- 
panied with certain advantages on the part of the defendants, 
which compensated them for any injury or inconvenience caused 
by the construction of the fain. In that state of things, it seems 
that the defendants have, at various times within the last few years, 
made a number of openings in that pa* n, for the purpose of draw- 
ing water, to the injury of the whole village. In this state of the 
facts, what we stated in the case above cited would apply, and wc 
think that if the defendants were to be at liberty, without the plain- 
tiff’s consent, to csustruct a number of openings, and thereby 
seriously diminish the supply of water carried through the fdin 
to the plaintiff’s mouza, that would cause serioi^i^ disturbance, and 
the plaintiff would be most wrongfully injured thereby. But to 
this state of the rights of the parties we have to apply the provi- 
sions of the Limitation Act ; and we find fhat the plaintiff, in order 
that he may obtain relief in respect of an infringement of his ease- 
ment, must come into Court within two years from the time that 
such infringement took place. The Munsif found, and it appears 
to us on very good grounds, that, as regards two of the openings 
from which the plaintiff complained that he sustained injury, they 
were in existence much more than two years before the commence- 
ment of the suit. Of course, the Subordinate Judge might, if the 
evidence permitted it, come to a different conclusion upon that 
part of the case, and the respondents’ vakeel suggests that he did 
intend to do so by the use of these words — * With reference to the 


(1) Afaharanee /ndafytt Kaer v, lackmi iTve?*, 14 W. R,, 349. 
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dlionga and IcMnd^ the Mansif has referred to the papers filed by 
the plaintiff^ but those papers do not refer to the dhonga and khund 
in particular but we do not think that, in these words, the Subor- 
dinate Judge meant to reverse the finding of the Munsif on a ques«< 
tion of fact, for, after the remark which he there makes, he goes on 
to dispose of part of the case on difierent grounds by, as is admitted 
before us to-day, a misapplication of the law of limitation. If we 
thought that there was atiy ground for coming to a different conclu- 
sion upon this fact, we should have been inclined to remit the case 
back ; but we are satisfied that the MunsiPs finding on this point is 
unassailable. Concurring, therefore, in the general view taken by 
the Court below of the rights of the parties, and being of opinion that 
the decision of the Munsif is correct as regards the khufid and 
the dlionga mentioned by him, and being also of opinion that the 
cross-appeal filed by the plaintiff in regard to the use of the tdl has 
no force, we think that the judgment of the Lower Appellate Court, 
so much as varies the judgment of the Munsif, must be set aside, 
and that the Munsif s decision must be restored.’^ 

From this decision the ])laintiff appealed. 

Mr. Woodroffe, for the appellant. 

Mr. C. W. Arathoon, for the respondents. 

For the appellant it was contended that the .law relating to 
title by prescription had not been correctly ^ applied, and that 
there had been misdecision on the merits. Title was to be 
presumed after lopg and undisturbed enjoyment, such as the 
plaintiff’ had shown in the continuous user of the pain for fifty or 
sixty years. The pain, also, had been originally constructed 
by the plaintiffs ancestors, from whom he had inherited the 
right to it, and compensating advantages had been conferred on 
the defendants’ village. Documentary evidence, extending 
back to 1830, had been referred to. After all the above, the 
plaintiff should have been found entitled to the pdm, indepen- 
dently of the rules relating to prescription in Act IX of 1871. 
It was also argued that, as insufficient weight had bee^ given 
to necessary presumptions, and as the finding of the Subordinate 
Judge in regard to obstructions 3 and 10 had been misread by the 
High Court, a general modification* of the decree was required. 
On the questions of law, to which it was intimated that Mr. 

Woodroffe’s argument must be limited, it was contended that 

n 
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neither the plaintiff's title, nor his consequent right to the 
removal of all the obstruOtions, failed, even supposing that all 
the conditions in s. 27 of Act IX of 1871, in order to 
prove an casement, had not been satisfied. That Act, as its 
preamble stated, provided rules for acquiring ownership by 
possession;'* but it repealed no law under which title existed 
independently of it. On ancient user being established, as it 
had been in this case, the presumption arose that such user 
was of right, and was lawfully founded on title. On this 
point were cited Ooorooiiershad Roy w Byhmto Chtmder Roy,{l) 
and Mahomed All v. Jagulram Chandra (2). But even if the 
plaintiff's title, and his claim to the removal of the obstructions, 
rested on the Act, it still was unnecessary to consider whether or not 
any of the ol)structions had been in existence for more than two 
years before the commencement of this suit, when certainly none of 
them had been in existence for twenty years. Obstructions did not 
amount to legal ‘"interruption'* of the exercise of a right, unless 
submitted to, or acquiesced in, for a year by the owner after notice to 
him, according to the “ explanation" ^iven in s. 27 of Act IX of 
1871. On this point Alimooddeen v. Wiizcer All (3) was referred to; 
and on the corresponding provisions of the English Statute, 2 and 3 
Will. lYj c. 71, *Fli(jht y. Thomas (i) was cited. It had not been 
shown that the violation of the plaintiff's right had been accompanied 
by the submission which s. 27 contemplated, so that the plaintifl‘'s 
right of suit was complete under the Act if he re^ortod to it. Lastly, 
cl. 31 of part v of the sched, ii to Act IX of 1871 had no applica- 
tion to this claim. That section must be read as governed by the 
provisions of s. of the Act relating* to continuouvS acts, such as 
were the acts of obstructing the flow of water from the tal, and 
along the pain. The analogous rule of English law was laid down 
in Gillon V, Boddington (5) and Whiiehouse v. Fellowes (6), showing 
that in such a case there was a cause of action arising every day that 
the obstmetiou was continued. As regards damages, cl. 31 might 

(1) 6 W. n,b2. 

(2) 5 n. L. U., 84 ; S, C. 14 \V. II., 124. 

(2) 22 W. II., 52. 

(4) 10 Ad. & E. 500 ; S.O. on ui>pefil, S Cl. and F,, 231, 

(5)3 liyaii & MouJy, 303. . >■ 

(G) SO L. J, C. 1’., :!05. 
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operate to limit theamouut recoverable, but the cause of action in 
this suit would accrue day by day during the maintenance of the 
obstructions, until twenty years should have expired; upon the 
expiration of which period, other rights would have arisen in favor of 
the opposite party. 

Mr. C. W. Aratlioon, for the respondents, having reviewed the 
position of the parties in regard to previous litigation and disputes 
a]>out the subject of this claim, and having pointed out that some of 
the obstructions were of long standing, argued, that rights on either 
side, long contested, had resulted in the partial use of the jtxim by 
the defendants for their own purposes. The rights of the respond- 
ents in the tdl required the protection that had been given to them 
in the decree. The survey maps having been referred to in con- 
nection with the above, the object of averting inundation was also 
shown to enter into the question of the rights of the parties. It 
was, however, contended that the facts had been found in the Indian 
Courts without any sucli difFerence of decision as rendered them still 
open to question. On tlic application of Act IX of 1871, it was 
argued, that the judgments of the High Court and the Sudder 
Munsif were correct, and Jugejesmr Singh x. JS^undlall Singh (1) 
was cited. 

Mr. W oodroffo in reply. 

Their Lordships judgment w\as delivered by 

Sir M. E, Smith. — This was a suit brought by Maharaja 
llamkissen Singh BA^adur to establish an asserted right to a pain or 
artificial watercourse, and also to a tdl^ or reservoir, and the water 
flowing from them through another estate to his^ own, and to obtain 
the removal of certain obstt*uctions in the pain. The Maharanee, 
the present appellant, is his widow. Several questions arising in the 
suit have been finally disposed of in the Courts lielow, leaving for the 
decision of their Lordships the main question, which arose on the 
special appeal before the High Court, as to the effect of the Statute 
of Limitations upon two of the obstructions complained of. 

The facts nccessaiy to raise this question may be shortly stat- 
ed: The Maharaja and his ancestors were the owners of Meluil 
Sunaut Parwariya, in the district of Gya; and the defendants 
were the owners of an estate called Mouxa Mora. The system of 

(1) 20 W. U., 2S:j. 
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irrigatioa claimed by the plaintiff embraces an artificials 
which is fed by a natural river at a point to the south of the; 
fendants’ mouza. The fdiny which runs from the south in ^ nor- 
therly direction, after traversing other estates, enters Mouza Mora, 
and runs through it, and afterwards through other lands to the 
defendants* mehal. There is, branching from the main pdin, a 
channel or smaller pain, which helps to feed the tdl claimed by the 
plaintiff. The tdl lies near the foot of some hills, and is fed 
partly by the water which runs through the channel connected 
with the pdin, and partly by the rainfall from these hills. It ap- 
pears that there is another channel in a lower part of the tdl, 
which runs from it and joins the pdin at a point near a bridge, 
described in the Munsif s map. It is said there were doors or 
sluices in the bridge by which the flow of the water had been, to 
some extent, regulated, but no question now arises with regard to 
them. The obstructions complained of were twelve in number, 
consisting of dams, cuts, and other modes of obstructing or divert- 
ing the water from the pdin. 

The general result of the litigation *below is, that the plaintiff 
succeeded in establishing his right to the pdin as an artificial water- 
course, and to the use of the water flowing through it, except that 
which flowed through the branch channel, but failed to establish 
his right to the watet in the tdl, except to the overflow after the 
defendants, as the owners of Mouza Mora had used the water for 
the purpose of irrigating their own land. That” generally stated, 
is the result of the finding as to the rights of the plaintiff. 

It was found in the Courts below thart: all the obstructions were 
unauthorised ; and the plaintiff has succeeded below as to all the 
obstructions, except two, which are numbered No. 3 and No. 10. 
No. 3 is a khund^ or channel cut in the side of the pdin at a point 
below the bridge which has been spoken of. No. 10 is a dltonga, 
also below the bridge, and consists of hollow palm trees so placed 
as to draw off the water in the pdin for the purpose of irrigating 
the defendants* land. No question arises here as to the fact that 
those two works are an interruption of the plamtiff*s right ; and 
he would be entitled to succeed# as to them, as he has succeeded 
as to the other obstructions, unless he is prevented from so doing 
by the operation of the Statute of Limitations. 
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\ ,The Munsif has found that the Statute opposes a bar to his 
claimv The Subordinate Judge was of a different opinion, and 
reversed the Munsifs decree. On special appeal to the High Court, 
the Judges of that Court concurred with the Munsif, and rever- 
sing the decree of the Subordinate Judge, affirmed the Munsif s 
judgment. 

Before adverting to the Statute, it is necessary to see upon 
what facts the Courts based their decisions. It appears that the 
Munsif found that these obstructions had been made more than two, 
but less than twenty years before the institution of the suit. The 
Subordinate Judge found, that the two obstructions were recently 
made ; and it may be inferred from his disagreeing with the in- 
ferences which the Munsif drew from certain accounts whidh were 
produced, and the comments he made upon the latter^s judgment in 
dealing with those accounts, that he meant to overrule the finding 
of the Munsif that the obstructions had existed for two years. If 
they had not existed for that period, no question on the Statute can 
arise. The High Court, without going into the facts, construed the 
judgment of the Subordinatq Judge as not overruling the Munsif on 
the question of fact, and therefore they assume that these obstruc- 
tions had existed for more than two years before the institution of 
the suit. • 

Their Lordships are disposed to dissent from the view of the 
High Court, and to come to the conclusion that the Subordinate 
Judge really did inland to overrule the finding of the Munsif upon 
the fact of the length of time during which these obstructions had 
existed ; but, assuming the fact to be as the Munsif and the High 
Court have regarded it, — namely, that these obstructions had existed 
for more than two, but for less than twenty years, they think that 
no provision of the Statute of Limitations interferes with the 
plaintiff’s right to recover in respect of them. 

The Limitation Act, No. IX of 1871, contains two sets of pro- 
visions^ which are in their nature distinct : one relates to the limit- 
ation of suits, and prescribes the limitation of time for bringing 
suits after the right to sue has arisen : the other set relates to the 
manner of acquiring title and' rights by possession aud enjoyment. 
The latter provisions are contained in Part IV of the Act, and are 
introduced under the heading ‘‘ Acquisition of ownership by posses* 
sion.” They enact a mode of acquiring ownership by possession or 
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OBjoymcut, Section 27 is as follows Where any^way or water- 
course, or the use of auy w^ater or any other easement (whether 
affirmative or negative), has been peaceably and openly enjoyed by 
any person claiming title thereto, as an easement and as of right, 
w ithout interruption, and for twenty years, the right to such access 
and use of light or air, way, watercourse, use of watci\ or other 
easement, shall be absolute and indefeasible.’^ Then there is this 
provision, on which the judgment of the Munsif certainly pro- 
ceeded, though whether tlie High Court proceeded on that or on 
tlie part of the Act which relates to limitation, properly so called^ 
may be open to doubt. The clause is this : Each of the said 

periods of twenty years shall be taken to be a period ending within 
two years next before the institution of the suit, wherein tlic claim 
to which such period relates is contested.” 

On the assumption of fact made by the Munsif that these ob- 
structions had existed for more than two years before the suit, he 
might be right in finding that the plaintiif had not had peaceable 
enjoyment for twenty years ending within tw'o years before the 
institution of the suit ; and, therefore, tliat the plaintilf had ac- 
quired no title by virtue of this Statute. Tlic object of the Statute 
was to make more easy the establishment of lights of this descrip- 
tion, by allowing an enjoyment of twenty years, if exercised under 
the conditions prescribed by the Act, to give, without more, a title 
to easements. But the Statute is remedial, and is neither prohibi- 
tory nor exhaustive. A man may acquire a title under it who 
has no other right at all, but it does not exclude or ititerfcrc with 
other titles and inodes of acquiring easements. Their Lordships 
think that, in this case, there is abundant .evidence upon the facts 
found by the Courts for presuming the existence of a grant at some 
distant period of time. The result of the facts which appear in 
evidence, and the effect of the judgments of the Munsif and of 
the Subordinate Judge, are thus stated in the judgment of the 
High Court : The evidence shows, and the Courts appear to have 

found, that the ^din was constructed by the ancestors of the plain- 
tiff a great many years ago, possibly fifty or sixty years — certainly 
more than twnnty years — for the purpose of irrigation ; and there 
is part of the evidence which indicates that such construction was 
accompanied with certain advantages on the part of the defendants, 
which compensated them for any injury or inconvcmeucc caused 
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by the construction of the This being an artificial pain 

constructed on the land of another man at the distant period found 
by the Courts^ and enjoyed ever since, or at least down to the time 
of the obstruction complained of, by the plaintiff and his ancestors, 
any Court which had to deal with the subject might, and indeed 
ought to, refer such a long enjoyment to a legal origin, and, under 
the circumstances which have been indicated, to presume a grant 
or an agreement between those who were owners of the plaintiffs 
inehal and the defendants’ land by , which the right was created. 
That being so, tbe plaintiff does not require the aid of the Statute ; 
and his right, therefore, is not in any degree interfered with by 
the provision in the 27th section, upon which the Muusif decided. 

This being their Lordships’ view of the case, it becomes 
unnecessary to consider the argument addressed to them by 
Mr, Woodroffe upon the effect of the clause in the same 27 th section 
under the head * explanation,’ which defines what is to be con- 
sidered an interruption. Nor it is necessary to consider the doctrine 
laid down iu Thomas v. Flighi{\) in the Court of Exchequer Cham- 
ber, and afterwards in thp House of Lords, with reference to a 
similar clause in the English Prescription Act. 

Their Lordships have already observed that it appears to be 
open to doubt whether the High Court did not base its judgment 
on the part of the Statute which relates to limitation properly so 
called, — namely, on art. 31 of Part V of the second sche- 
dule, which limits the time for bringing suits for the obstruction 
of watercourses to two years '^from the date of the obstruction.” 
The judgment contains this passage : ‘^We find that the plaintiff, 
in order that he may obtain relief in respect of ciu infringement 
of his easement, must come into Court within two years from the 
time when such infringement took place.” If the Judges really 
meant to apply the limitation of art, 31 above referred to, their 
decision is clearly wrong : for the obstructions which interfered with 
the flow of water to the plaintiffs mehal were in the nature of con- 
tinuing nuisances, as to which the cause of action was renewed 
de die in diem, so long as the obstructions causing such interference 
were allowed to continue. Indeed, s. 24 of the Statute contains 
express provision to that effect. For these reasons, their Lordships 


(1) 30 Aa. & E,y 5m ; c. QU ftpreal, 8 Cl. and F., 231 
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are of opinion that the judgment of the High Court with r^aid 
to the two obstructions in question cannot be sustained, and that the 
judgment of the Subordinate Judge as regards these obstruddons 
ought to be restored. 

There remains to be noticed the contention raised as to the 
Mr. Woodroffe has strongly argued that the findings as to the 
tdl in favor of the defendants are wrong ; and he further endea« 
voured to show, by reference to the judgments, that they were not 
conclusive on that part of the case. Their Lordships, however, find, 
that there are distinct judgments of the Munsif and of the Subor- 
dinate Judge to the effect, that the defendants had a proprietary 
right in the tdl and to the use of the water in the tdl, and that the 
plaintiff had no right to the tdl or to the water in it, except to so 
much as flows out of it in a natural course to the plaintiff’s pdin. 
To that overflow they considered him to be entitled, but to no 
more. Their Lordships, therefore, have come to the conclusion that, 
this case being heard only on special appeal, it is not open to the 
appellant to impeach those findings ; and that, therefore, so far as 
this part of the case is concerned, they must dismiss the appeal. 
The result is, that their Lordships will humbly recommend Her 
Majesty, that both the decrees of the High Court be reversed;' that 
the decree of the Subordinate Judge be affirmed; and that the 
decree of the Muusi( be modified in accordance therewith. 

Mr. Woodroffe desired that the language of the Mnnsif’s 
decree with regard to the enjoyment of the water in the tdl should 
be modified. Their Lordships, having considered what was addressed 
to them on that subject, and the language of the Munsif s decree, 
are not disposed to interfere with it. The plaintiff having claimed 
the whole of water in the til, they think that the Munsif had to 
determine upon that claim ; and that, having given only a qualified 
enjoyment of the water to the plaintiff, it was necessary, in order 
to arrive at what that qualified right was, to define the prior right 
of the defendants. He has done this in language which their Lord- 
ships, perhaps, would not have used themsdves, but which is 
sufficiently intelligible. The Munsif having gone to the spot, and 
having taken apparently great pains with his decision, their Lordships 
are not disposed to alter or interfere with this part of his decree. 
Substantially it amounts to a declaration that the defendants are 
entitled to use the water of the tdl for the irrigation of their estate. 
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If this should be wasiefull^ or improperly done wi^h reference to the 
right declared to belong to them, it may be the subject of a futpre 
inquiry. Their , Lordships will, therefore, , humbly advise Her 
Majesty to the effect above stated. 

Their Lordships have considered the question of costs. The 
plaintiff having failed as to part of his appeal, they will follow 
the course which the High Court took, and give no costs to either 
party. 

Appeal alllowed. 

Messrs. Henderson Sg Co.— Solicitors for the appellant. 

Mr. T. L, Wilson . — Solicitor for the respondents. 

* 

JUDICIAL COMMISSIONER'S COURT, MYSORE. 

The IOth March, 188L 

BrfonJ. D, J/. A.y B. C. 8., Judicial Coynmimoncr. 

Clement Walker. (1) Feiitionery 
^ versus 

Abdul Rajak, Counter-Petitioner, 

hitcrpretation of Penal laws, Pritvciple of — Coffee Stealing Prevention Aciy 
ss, 4, 5, and ^-^Griminal Procedure Godty s.*418, 

Ifc ia a XHinciple in tlie interpretation of any ponal law, more especially one that 
htrctclics the bounds of the ordinai’y criminal law, that its provisions shall be strictly 
coiistruod, that is to .say, they shall not bo interpreted so as to include other acts 
i han are plainly within both its scope and its terms. 

Judgment, — The accused has been convicted in this case of a 
breach of the provisions of s. 5 of the Coffee Stealing Prevention Act, 
which conviction has been upheld in appeal by the District Magistrate 
of Hassan, and application has now been made to this Court for revi- 
sion of the District Magistrate's proceedings upon the ground that 
the sentence passed is wholly inadequate, that the District Magis- 
trate's order, directing the restoration of the coffee to the accused, 
was bad in law and in principle, and is altogether unjust, and that the 
fine imposed upon the accused ought to have been awarded to the 
complainant. 

(1) Criminal l^etiUou No, 5 of 1881, agwust tiie order of .tho District Magistrate of 
Uassai), ia Criminal Appeal Mo. 1 of 1881, 
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The second ground vas tl^at vliicli Was principally jSacuissed in 
the coarse 6t the argtthienitt aiid I tvfll therefore consider it flrs4 and 
I may at cnee say ' that 1 see nothing bad in laiw or nnjust in tttC 
order. No provision is-made in the Coffee Stealing Act for dealing 
with coffee, in regard to which any breach of the prcWisbns of the 
Act has been committed. And if it be held that s, 41$, Cri- 
minal Procedare Code, which empowers a> Criminid Conrt to make 
orders for the disposal of property regarding which any offence ap- 
pears to have been committed, applies to such cases, that section 
only gives the Magistrate a discretion to make such order as appears 
right, and 1 could not interfere with an order passed under it, unless 
the order on the face of the record appeared to be bad in law or 
manifestly unjust. But in tbis case, if regard be had to the act 
found against the aocnsed, there is nothing bad in law or unjust in 
the order. The accused has been convicted under s. 5 of the 
Coffee Stealing Prevention Act, because he has not kept accounts of 
certain coffee found in his possession, and there can be no reason 
either on grounds of law or of principle, or of jnstice, why coffee in 
regard to which the only offence proved is that accounts have not 
been kept as directed by this special law, should be taken away 
from the possessor and given to the complidnant or to any one else. 
There are some 'expressions indeed in the judgment of the Magis- 
trate who tried the<case originally, which point to the conclusion that 
the accused had obtained the coffee dishonestly ; but there is no dis- 
tinct finding to that effect, even in bis judgmeait, while the District 
Magistrate, whose order 1 am asked to revise, is of opinion that 
positive dishonesty need not be imputed to the accused, and that 
he might have purchased the coffee by legal means. It is there- 
fore out of the question that I should make any such order as that 
suggested by the applicant in regard to the coffee found in the 
possession of the accused. 

But, further, 1 am of opinion that the conviction is in itself 
illegal. The section nnder which the accused has been convicted 
runs thus : It shall be lawful for any one to purchase, take in 
barter, or exchange, or receive coffee from any person other than 
a laborer em^yed on a coffee estate, unless the person so pur- 
chasing, taking in barter or exchange, or receiving such coffee, shall 
immediately therrfora entor ^nr cause to be entered, in a book to be 
kept by him for tiiat purpose a true record of such transaction 
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specifying, &c., &e.’' Before then any one can be convieteid of a 
breacb of tbe prorisionrof this sectbn, it nituf be'pro^ tbit— (1) 
the flocnsed hid pnrdhased, taken in barter dr exefaai^,*or i«eeived 
the coffee wbiih ia the shbject of thn' aoeusataon) from ; some 
person other than a laborer employed on a coffee estate ; (2) that he 
has not entered in a book a true record of snch transaction with the 
neccstary particnlars. In this case, the acensed admits that he has 
kept no record of the transaction imputed to him, bnt he den^ 
the transaction itself, and it was therefore the duty of the prosecntion 
to prove the transaction. Bat no more has been proved than this, 
vie., that a larger amoimt of green coffee was found in the drying 
ground of the accused than could, according to the estimate of the 
witnesses, have been prodno^ in his own coffee garden, lie him- 
self alleges that all this coffee was the produce of his own garden. 
But the Courts have found against him that the amount was 
larger than upon a fair estimate could have grown in his own garden. 
They have thereupon arrived at the oonclnsion that he most have ob- 
tained the coffee in one of the ways specified in s. 5. But this by 
no means necessarily follows. The accused may have picked the 
coffee himself elsewhere, he may have received it from a laborer 
employed iu another estate, in which case he would have committed 
an offence, indeed, pgainst s. 4, but not agdinst the section 
under which he has been convicted. It is not incambent upon the 
accused to say where he got the coffee, bnt upon the prosecution to 
prove distinctly he has obtained it in one of the modes specified 
in the particular section, for a breach against which he has been 
convicted. The Magistrates have, in fact, applied to the acensed, who 
is the proprietor of a coffee garden, the provisions of 8. 9 of 
the Act which impose a penalty upon any laborer employed on an 
estate found with green gathered coffee in bis possession for which 
he cannot satisfactorily account. It is obvions to remark that had 
the framers of this Act intended to apply such severe provisions of 
the law, the proprietors of coffee gardens in whose interest the Act 
was passed, they would specifically have included this class in the 
section. It is a principle in the interpretation of any penal law, 
more especially one that stretehes the bounds of the ordinary 
criminal law, that its prorisions riiall he strictly construed, tluit is 
to say, that they shall not be interpmted, so as to indude Acts 
than are plainly within both its scope and its terms. The aet 
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established against the accused^ viz., that he being the proprietor of 
a coffee garden has been found in possession of a larger amount of 
green coffee than can be grown in that garden is certainly not in 
itself within the terms of any one section of the Act. Possibly it 
may be thought that the accused, in obtaining tbe coffee, has offended 
against one or* other of the sections of the Act. But in order to 
justify this conviction^ it must be proved that he has committed the 
breach of the particular section under which he has been convicted^ 
and this, as I have pointed out above, the prosecution has failed to 
prove, for it is not proved that the accused has in regard to this 
coffee entered upon any transaction of the nature specified in s. 5. 

As my attention therefore has been specially directed to the 
conviction, and as it appears to me an illegal conviction, I am bound 
not only to reject the application made to me with regard to the 
disposal of the coffee and the fine, but also to set aside the conviction 
itself, and to direct that the fine paid by the accused be refunded 
to him. 

Order will issue accordingly. 

« 

HIGH COURT, N.-W. P. 

The 1st Jone, 1880. 

Before Mr. Justice Pearson and Mr. Jnsiice Straight. 

« 

Khatun Bibi{1) (Plaintiff) v. Abdullak (Defendant). {2) 

Principal and Surety — Discharge of Surety hy vtmalii'twe in terms of 
Contract — Act IX o/1872 (Contract Act), s. 133. 

A hahuUyat, whereby a lessee agrees, without the consent of the person guarantee- 
ing the payment of the rent agreed to be paid under^ former Icabuliyat, that he wili 
pay rent at a higher rate than that agreed to be paid in such former kabuUyat^ amounts 
to a variance of the terms of the contract of guarantee, and discharges the lessee’s 
fiui'ety in respect of arrears of rent accruing subsequent to such variance. 

On the 9th March, 1872, one Abdul Qayum, to whom a lease 
of certain zemindari estates for a term of seven and a half years 
had been granted by the proprietors of such estates, in consideration 
of an annual payment of Rs. 390, executed a Icahuliyat or counter- 
part of the lease in favor of the lessors. In this instrument he 

(1) I. L. R., S All., 9. 

(2) Second Appeal, No. 1821 of 1879, from a decree of Moulvie Mahmud Bakbash, 
Additional Subordinate Judge of Gha 2 ipur, dated the 8 bh September, 1879, reversing 
a <jkcret* of^ MuubIu Kulwant Prasad, Munsif of Basra, dated the 18th May, 1879. 
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convenanted^ inter alki) to pay the lesaors Rs. 390 annuJ^lly iu four 
equal iastalments. Ou the same date, that is to say, oa the 9th 
March, 1872, one Tafazzul, as the lessee^s surety, executed a bond 
in favor of the lessors in which he hypothecated his two-anna eight- 
pie share in a village called Chahubandh as collateral security for the 
due payment of the lessee^s rent. On the 29th May, 1872, without 
the consent of his surety, the lessee gave the lessors a second Icahulu 
yut. This instrument, after referring to the exclusion of the lease 
and the kabuUyatoi the 9th March, 1872, declared as follows : But 
owing to the absence of the collection-papers relating to the aforesaid 
villages, a small amount was fixed as the profits of the lessors, and only 
Rs. 390 were entered in the Icabulh/at as the profits of the lessors. 
According to the tahsU papers of the above villages, however, Rs. 450 
should be fixed and paid as the profits of the lessees after deduct- 
ing the revenue, the village expenses, patwaris^ fees, and the lessee^s 
collectiomfees : of this amount Rs..390 have already been entered 
in the kahdiyat : for the purpose of paying the balance of such pro- 
fits, Rs. 60, I declare, by maintaining all the conditions of the 
hahiiliyat referred to, and hereby agree, that the Rs. 60 in question 
shall be paid in four instalments.^' The instrument then provided 
that these instalments should be paid together with the four instal- 
ments payable under the kahnliyat of the 9th March, 1872. On 
the 20th December, 1874, Tafazzul executed a deed of sale of his 
two-anna eight-]ne share in the village of Cliahubaudh in favor 
of his wife Khatq^ Bibi, the plaintiff in the present suit, in con- 
sideration of a dbwelNdcbt. On the 14th May, ]877, the lessors 
obtained an ex parte decree against the lessee and his surety Tafaz- 
zul for arrears of rent wliifli became due in 1873, which decree 
gave the lessors a lien on the surcty^s share in Chahubandh for its 
amount. This decree was subsequently purchased by the defendant 
in the present suit, Abdullah, who caused TafazzuBs two-anna eight- 
pie share in the village of Chahubandh to be attaclied and pro- 
claimed for sale in the execution of it. Thereupon the present suit 
was instituted by the plaintiff*, Khatun Bibi, in which she claimed 
in virtue of the deed of sale dated the 29th December, 1874, and her 
possession thereunder, a declaration of her proprietary right to the 
property, ^‘by releasing it from attachment and protecting it from 
auction-sale/^ and the cancellation of the decree dated the 14tli 
May, 1877. The contentions of the parties to the suit gave rise to 
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the question whether or not, regard being had to s. 133 of the 
Contract Act of 1872, the terms of the contract between the lessors 
and the lessee contained in the habuliyat of the 9th March, 1872, 
had been varied by the terms of the subsequent IcahuUyat of the 29th 
May, 1872, and thereby tlie surety was discharged, and the decree 
of the 14th May, 1877, was invalid as against the plaintiff, who 
was no party thereto. Upon this question the Court of first instance 
held that the terms of the contract contained in the first kahuliyat had 
been varied by those of the contract contained in the second kabu~ 
liyat^ and Tafazzul was thereby discharged from his suretyship, 
and the plaintiff, being no party to the suit in which the decree of 
the 14th May, 1877, was made, was not affected by that decree ; 
and in the event gave the plaintiff a decree. On appeal by the 
defendant the lower appellate Court held, on the question above 
stated, that Tafazzul was not discharged from his suretyship, and 
the plaintiff was bound by the decree made against him. 

The plaintiff appealed to the High Court. 

Munshi Hauuman Prasad and Babu Lai Cliand, for the ap- 
pellant. 

Pandit Bishambhar Nath and Shah Asad Ali, for the respondent. 

The judgment of the High Court (Pearson, J., and Straight, 
J.,) was delivered by 

Straight, J. — W,c think that the first plea in appeal should 
prevail, and that the judgment of the first (3ourt should be restored. 
The Icabuliyut of the 29th May, 1872, is practicaijy an addition to 
that of the 9th March, and under it the amount of profits to be 
paid by the lessee is increased by Rs. 60 a year. It might well be 
that the surety would be willing to guarantee payment of Rs. 390, 
but unwilling to stand security for a larger sum, and it is admitted 
that his consent was neither asked nor given to the second agree- 
ment, The failure of the lessee to pay his rent was subsequent to 
the 29th May, and his defaults, in respect of w hicli the suretyship 
was enforced, were all made after that date. S. 133 of the Contract 
Act therefore applies, and there having been a variance in the terms 
of the contract between the lessor and the lessee without the 
surety’s consent, he w^as discharged. We think that the plaintiff 
appellant is not debarred from taking advantage of this objection 
to bring a suit for the relief she now seeks. The appeal will there- 
fore be decreed with costs. 

Appeal allowed. 
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PRINCIPLES OP THE PENAL CODE. 

[As laid doivn by the original framers before the Governor-General of 'India 
in Council in the year 1837. ] 

On Offences against tab body. 
f Continued from page ^2 of the last volume.) 

We propose that all voluntary culpable homicide shall be de$ig.» 
Dated as murder unless it fall under one of three heads. We are 
desirous to call the particular attention of his Lordship in Council 
to the law respecting the three mitigated forms of voluntary cuL 
pable homicide ; and first to the law of manslaughter. 

We agree with the great mass of mankind^ and with the major- 
ity of jurists, ancient and modern, in thinking that liomicide com- 
mitted in tlie sudden heat of passion, on great provocation, ought 
to be punished, but that in general it ought not to be punished so 
severely as murder. It ought to be punished in order to teach 
men to entertain a peculiar respect for human life : it ought to be 
punished in order to give ra^n a motive for accustoming themselves 
to govern their passion ; and in some few cases for which we have 
made provision, we conceive that it ought to be punished with the 
utmost rigour. * 

In general, however, we Avould not visit homicide committed 
in violent passion which had been suddenly provoked with the high- 
est 4)enalties of theAiw, AVc think that to treat a person guilty 
of such homicide, as we should treat a murderer, would be a highly 
inexpedient course — a course which would shock the universal 
feeling of mankind, and wduld engage the public sympathy on the 
side of the delinquent against the law. 

His Lordship in Council will remark one important distinc- 
tion between the law as we have framed it, and some other systems. 
Neither the English law, nor the French Code, extends any indulg- 
ence to homicide which is the effect of anger excited by words alone, 
Mr. Livingston goes still further. No words whatever, says 
the Code of Louisiana, are an adequate cause, no gestures merely 
shewing derision or contempt, no assault, or battery so slight as 
to shew tliat the intent was not to inflict great bodily harm/^ 

We greatly doubt whether any good rdason .can be assigned for 
this distinction. It is an indisputable fact that gross iDsults by 
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word or gesture have as great a tendency to move many persons to 
violent passion, as dangerous or painful bodily injuries. Nor does 
it appear to us that passion excited by insult is entitled to less in- 
dulgence than passion excited by pain. On the contrary, the cir- 
cumstance that a man resents an insult more than a wound is any 
thing but a proof that he is a man of a peculiarly bad heart. It 
would be a fortunate thing for mankind if every person felt an 
outrage which left a stain upon his honor more acutely than an 
outrage which had fractured one of liis limbs. If so, why should 
we treat an offence produced by tbe blameablc excess of a feeling, 
which all wise legislators desire to encourage, more severely than 
we treat the blameable excess of feelings certainly not more 
respectable ? 

One outrage which wounds only the honor and the affections 
is admitted by Mr. Livingston to he an adequate provocation. A 
discovery of the wife of the accused, in the act of adultery with 
the person killed, is an adequate cause. The law of France, the 
law of England, and the Mahomedan law, are also indulgent to 
homicide committed under such circumstances. We must own that 
we can see no reason for making a distinction between this pro- 
vocation and many other provocations of the same kind. We 
cannot consent tp lay it down as an universal rule that in all cases 
this provocation shall be considered as an adequate provocation. 
Circumstances may easily be conceived whi^L would satisfy a Court 
that a husband had in such a case acted from no feeling of wounded 
honor or affection, but from mere brutality of nature, or from 
disappointed cupidity. On the other hand, we conceive that there 
are many cases in which as much indulgence is due to the excited 
feelings of a father, or a brother, as to those of a husband. That 
a wortliless, unfaithful, and tyrannical husband should be guilty 
only of manslaughter for killing the paramour of his wife, and that 
an affectionate and higli-spirited brother should be guilty of murder 
for killing in a paroxysm of rage the seducer of bis sister, appears 
to us inconsistent and unreasonable. 

There is another class of provocations which Mr. Livingston 
does not allow to be adequate in law, but which have been, and, 
while human nature remains unaltered, will be adequate in fact to 
produce the most tremendous effects. Suppose a person to take 
indecent liberties with a modest female in the presence of her father, 



• THE LEGAL COMPANION. 


US 


188 !.] 


her brother, her husband, or her lover. Sueh an assault might have 
no tendency to cause pain, or danger; yet history tells us what 
effects have followed from such assaults. Such an assault produced 
the Sicilian Vespers. Such an assault called forth the memorable 
blow of Wat Tyler. It is difficult to conceive any class of cases 
in which the intemperance of anger ought to be treated with greater 
lenity. So far, indeed, should we be from ranking a man who acfted 
like Tyler with murderers, that we conceive that a Judge would 
exercise a sound discretion in sentencing such a man to the lowest 
punishment fixed by the law for manslaughter. 

We think it right to add that, though in our remarks on this 
part of the law we have used illustrations drawn from the history 
and manners of Europe, the arguments which we have employed 
apply as strongly to the state of society in India as to the state 
of society in any part of the globe. There is perhaps no country 
in which more cruel suffering is inflicted, and more deadly resent- 
ment called forth, by injuries which affect only the mental feelings. 

A person who should offer a gross insult to the Mahomedan 
religion in the presence of a zealous professor of that religion, who 
should deprive some high-born Rajpoot of his caste, who should 
rudely thrust his head into the covered palanquin of a woman of 
rank, would probably move those whom he insulted to more violent 
anger than if he had caused them some severe bodily hurt. That 
on these subjects our notions and usages differ from theirs is 

nothing to the ^rpose. We are legislating for them, and though 
we may wish that their opinions and feelings may undergo a con- 
siderable change, it is pur duty, while their opinions and feelings 
remain unchanged, to pay as much re.spect to those opinions and 
feelings as if we partook of them. We are legislating for a country 
where many men, and those by no means the worst men, prefer 
death to the loss of caste ; where many women, and those by no 
means the worst women, would consider themselves as dishonored 
by exposure to the gaze of strangers ; and to legislate for such a 
country as if the loss of caste, or the exposure of a female face, 
were not provocations of the highest order, would, in our opinion, 
be unjust and unreasonable. 
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CALCUTTA HIGH COURT. 

Thb 27th Novkhber, 1880. 

Before Mr, Justice Mitter and Mr, Justice Maclean, 

Biboojan Jha(1) (Judgment-Dehtor) v, Byjnath Dutt Jha 
AND OTHERS {Decree-holders). 

Execution-Proceedings — Mesne Profits — Amount awarded in Execution 

larger than that claimed in Plaint — Court Fees Act (VII of 1870^, 

« 11, para, 2. 

The plaintiff brought a suit for possession, and for a certain sum as mesne profits, 
whicli he assessed at three times the annual rent paid to the defendant by tenants in 
aofcnal pos^^ession of the land- He obtained a decree for possession, and the decree 
ordered that the amount of tneane profits duo to him should be determined in the 
execution-proceedings. On an investigation, a larger sum was found to be due to him 
for mesne profits than that claimed by him in his suit. The plaintiff, therefore, paid 
the excess fee as provided by para. 2 of s. 11 of Act VII of 1870 ; but held^ the 
amount of mesne profits recoverable by him must be limited to the amount claimed, 
in the plaint- # :>!k. * # 

The judgment of the Court (Mitter and Maclean, JJ.) was 
delivered by 

Hitter, J , — In this case the appellant has been adjudged liable 
for about Rs. 1,200 as rnesue profits due for three years on account 
of the respondents’ share, three annas, eight gundas, one dumri, 
in Mouza Juggut, for which the respondents got a decree on 
24th July, 1878. 

The only contention raised before us is, that the respondents 
are bound by the amount of mesne profits claimed by them in the 
plaint, viz,, Rs. S09, 

We think that tfie general rule that a plaintiff cannot recover 
more than he claims in his plaint, ought not to be departed from 
except under special circumstances. The dccRKon in the case of 
Gooroo Doss Roy v- Bungshcc Dhur Sein{2) lays this down, as we 
think, correctly. In this case the plaintiffs appear to have been 
aware that the lands of which they sought possession were in the 
occupation of tenants paying an ascertained rent of Rs. 103 for 
plaintiff’s share ; that being so, the plaintiffs demanded damages at 
that rate on account of the loss they had sustained from the wrong- 
ful possession of the defendant. It would have been better if the 
first Court had not reserved the ascertainment of the mesne profits 
for execution, and our decision is, that the plaintiffs can recover 
no more th^H Rs. 309 for the years 1280—82- 

The appeal will, therefore, be decreed with costs, which we 
assess at two gold-mohurs. 

Appeal allowed. 


(1) I. L. R., 6 Calc., 472. 


(2) 15 W. B., 61. 
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S. 300. 

257. Where the prisoner knocked his wife down, put one knee 
on her chest| and struck her two or three violent blows on the face 
with the closed fist, producing extravation of blood on the brain, 
and she died in consequence, either on the spot, or very shortly after* 
wards. 

neU, that there being no intention to cause death^ and the 
bodily injury not being sufficient in the ordinary course of nature to 
cause death, the ofience committed by the prisoner was not murder, 
but culpable homicide not amounting to murder. — Reg, v. Govinda. 
I. L. E., 1 All., 342. 

258. The High Court, as a Court of r^erence, can only deal 
with cases in which a sentence of death has been passed. 

The prisoners, fearful of being punished if they allowed him to 
escape, and thinking that they were acting lawfully, in furtherance 
of apian arranged for them by a Police Constable and the lumbardai' 
of a village for the capture of an outlaw, for whose arrest a reward 
had been offered, and in pursuance thereof killed him, while endea- 
vouring io escape. — Held, that, the offence committed came under 
the third exception in s. 300 of the Indian Penal Code, and 
was culpable homicide not amounting to murder . — Queen v. Aman 
and Hand Kishore. 5 N. W. P., 130. 

259. A charge under s. 302, Penal Code, need not sot out all 
the facts necessary to constitute the offence of murder, and nega- 
tive all the exceptions contained in s. 300.— 5 W. E, R. C., 1 ; ih. 
Cr. 2. 4 W. R., Cr., 35. 

S. 300. Exception 1. 

260. To give an accused the benefit of Exception 1, s. 300, 
Penal Code, it ought to be shown distinctly not only that the act 
was done under the influence of some feeling which took away from 
the person doing it all control over his actions, but that that feeling 
had an adequate cause.— 10 W. R., Cr., 26.‘ 

S. 300. Exception 4. 

261. An unpremeditated assault committed in the heat of 
passion upon a sudden quarrel, and ending in an affray in which 
death was caused, was held to come within Exception -4, s. 300, 
Penal Code.— 1 W. R., Cr., 33. 
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263. What is necessary to bring a case of murder under the 
same exception, so as to change the offence into culpable homicide 
not amounting to murder. — 3 W. ft., Cr., 29. 

263. Drunkenness is no excuse for throttling a man to death, 
so as] to bring the case within exception 4, s. 300, Penal Code. — 5 
W. r!, Cr., 68. 

S. 302. 

264. A person guilty of dacoity, with murder, is punishable 
nnders . 396, Penal Code, and not separately for murder, under 
s. 302, and for dacoity, under s. 395, — W. R., Sp., Cr., 30. 

265. Where it appeared that the prisoner, a Rajput, had allowed 
his female child, after the mother's death, to gradually languish 
away, and die from want of proper sustenance, and had persistently 
ignored the wants of the child, although repeatedly warned of its 
state, and the consequence of his neglect of it, and there was nothing 
to show that the prisoner was not in a position to support the 

— JBeld, that the offence which the prisoner committed was 
mrirder, and not simply culpable homicide not amounting to murder, 
— Queen V. Oanga Singh. 5 N. W. P., 44. 

266. A charge under s. 302, Penal Code, need not set out all 
the &cts necessary to constitute the offence of murder, and negative 
all the exceptions contained in s. 300,—5 W. B., R, C., 1 ; ib., 
Cr., 2. 

267. The finding that the violence used was not such as the 
prisoner must have known to be likely to ^ausc death, is not a 
ground for acquitting of culpable homicide not amounting to mur- 
der and convicting of causing death by rashness or negligence under 
s. 304. Culpable rashuess and culpable negligence distinguished. — 
7 Mad. B. C. R., 119. 

268. Where a prisoner was charged under ss. 304, 325, and 
823, Pcual Code, and the Jury brought in a verdict of guilty under 
s. 335, — Held, that he was not acquitted of grievous hurt, but found 
guilty of the offence described in s. 322, with the extenuating cir- 
cumstances which would confine the punishment within the limits 
specified in s. ^5.»23 W. R., Cr., 61. 

S. 304 A. 

269. Where there was medical evidence to show that milk 
had been administered to a child in such quantities as to kill it, 
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but theie was uo evideuce to show tbat the milk was adminjatered 
by the orders of a mother^ or that she knew the quantity thid was 
being administeredf-^jETeid} that there was not sufficient evidence 
to bring her vrithin s. 304 A. of the Indian Penal Code. 

The Sessions Judge found, that the mother could not have been 
ignorant of the ffict that her child was being over^ffid, orirf ^ 
probable consequences of such over>feeding ; and suih feeding was 
inconsistent with the terms of the s. 304 4., whuh provides for 
the causing of death by any ri»h or negligent act, not amounting 
to murder. What a man does with the knowledge that the conse* 
quenccs will be likely to cause death cannot be reduced to a simply 
rash and negligent act . — Qxteen v. Musaamat Pern Koer, 5 N. W. 
P., 38. 

270. The prisoner assaulted a thug so severely that he died. 
One hundred and forty-one marks of separate blows were found on 
the body of the deceased, and several of his ribs were broken.—- 
Held, that s. 304 A. of the Indian Penal Code was not applicable 
to the circumstances of the case, and that, taking the offence out 
of the category of murder*, it must still come under s. 304 . — Queen 
T. Man. 5 N. W. P., 235. 

271. In the course of a trivial dispute the reused gave the 
deceased a severe push on the back, which caused him to fall to the 
road below, a distance of two and a half cubits. In falling, the 
deceased sustained an injury from which tetanus resulted, which 
caused his death on the fifth day after. 

Held, that on these facts, the accused was not guilty of the 
offence described in s. 8(14A. of the Penal Code, nor of culpable 
homicide not amounting to murder, because there was no likdihood 
of the result following, and d fortiori, no designed causing of it.— • 
R^ina V. Achatjys. I. L. E., 2 Bom., 224. 

272. An Assistant Commissioner in Chota Nagpore was held 
to have no jurisdiction to try a case of culpable homicide not 
amounting to murder, under s. 304 A., Penal Code (s. 12, Act 
XXVII of 1870).— 18 W. R., Cr., 28. 

S. 307. 

273. In order to constitute offence of attempt to mnrd^ under 
B> 307 of the Indian Penal Code, the act committed by the prisoner 
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must be an act capable of causing death in the natural and ordinarjr 
course of events. 

AliUr . — Under s. 611, taken in connection with ss. 299 and 300. 

Therefore, where the prisoner presented an uncapped gun at 
E. 6. (believing the gun to be capped) with the intention of mnrder- 
ing him, but was prevented from polling the trigger.— Held, that he 
could not be convicted of an attempt to murder, upon a charge 
framed under s. 307 of this Code •, but that, under the same circom- 
stances, he might be convicted upon a charge of simple attempt to 
murder, framed under s. 511 in connection with ss. 299 and 300. 

Apparent inconsistency between the English law, with refer- 
ence to attempts as laid down in Reg. v. Collins, and the provisions 
of the I. P. C. explained.— Bc^. v. Francis Cassadg. 4 Bom. 
H. C. H, 17. 

274. The knowledge that an act is likely to cause death does 
not constitute culpable homicide not amounting to murder. It 
must be shown that the act was committed with the knowledge that 
it must in all probability cause death.— Queen v. Girdhari Singh, 
6 N. W. P., 26. 

S. 309. 

275. A prisoner found guilty under this section of an attempt 
to commit suicide, must be sentenced to some imprisonment, and not 
merely to payment of a fine.— iZe^. v. Chenmra. 1 Bom. H. C. K, 4. 

S. 312. 

276. In a case in which the child was full grown, the Court 
declined to convict the accused of causing miscarriage under s. 312, 
Penal Code, but convicted them of an attempt to cause miscarriage 
under ss. 312 and 511. — 19 W. B., Cr., 32. 

S. 317. 

277. S. 317, Penal Code, contemplates cases in which the death 
of a £bild is caused from cold or some other result of exposure.— 10 
yf. R., Cr., 52. See also 16 W. R., Cr., 12. 

S. 318. 

278. Upon a prosecution under s. 318 of the Penal Code, a 
person cannot be convicted of concealing the birth of a child in the 
case of a mevcfwlus four months oldi— 4 Mad. H. C. R., 63, 
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LEGAL COMPANION. 

MABOH, 1881. 

CALCUTTA HIGH COURT. 




The 13th July, 1880. 

Before Mr. Justice R, C, Mitter^ and Mr. Justice Alexander Thoviuis Maclean, 

Cya Ram Chose, oho of the Defeudauts, Appellant 
verms- 

WooMESH OiiuNDER RoT, Plaintiff, wh> appeared^ and Oatauam Roy No 1 
and Mooktauam Roy No. 2, Defendants who did not appear in this 
appeal, Respondents, 

Money decrecy Effect of^Prior lien. 

Tlie mere taking of a money decree does not extinguish the creditor's lien under 
the mortgage-bond. 

We think that in this case the judgment of the Lower Appel- 
late Court must be reversed. It is quite clear that Gya Ram by 
obtaining a money decree ^id not thereby lose the benefit of his 
prior lien. That was laid down in the Full Bench decision reported 
in Vol, XXIII, Weekly Reporter, p. 186. So it is clear that the 
present decision of the Subordinate Judge is in conflict with the 
Full Bench decision referred to above, and the learned pleader for 
the respondent fairly admits that he cannot support the decision. 
That decision therefore must be set aside and we remand the case 
to enquire, first, wliat was due to Gya Ram under his mortgage-bond, 
dated the 7 th of Assin 1279, on the, date on which he took posses- 
sion of the property mortgaf^ed after it was sold in execution of his 
decree. That being ascertained, a decree is to be made declaring 
that the property hypothecated in both the bonds of the plaintiff 
and of the defendant should be sold free of the incumbrances creat- 
ed by both these documents, the defendant Gya Ram is to be satisfied 
first of the amount which might be found due under the inquiry 
which we have directed. From the balance the plaintiff is to be 
satisfied of the debt due to him under his bond, and if there is any 
surplus left it is to be paid over to the original debtors, the defen- 
dants Nos. 1 and 2, 

We think the special appellant is entitled to his costs as against 
the plaintiff, Woomesh Chuuder Roy. 
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CALCUTTA HIGH COURT. 

The 20th August, 1880, 

Bef&rt Mr. Jmiice G. G. M<nrru^ and Mr. Justice II. T. Prinsep. 

Musst. Kalitara. Chowdhbani, Decreeholdery Appellant 
versus 

Ram Coomar Goopta, Debtor, Respondent. 

Sale Proclamation— How to he published — Material Irregularity. 

The sale proclamation to be properly made must be affixed on some conspicuous part 
of the property attached. If in consequence of the sale proclamation not being so made 
there is a paucity of bidders and the property is sold at a grossly inadequate price, the 
defect in the mode of publishing the proclamation is a material irregularity which will 
vitiate the sale. 

The following extract is from the judgment of the High 
Court : — 

So far as the evidence goes, we think it clear that the price 
realised was very much below the proper value of the property sold. 
It is on record that in addition to the decreeholder who purchased, 
there were only two bidders, aud this paucity of bidders no doubt 
accounts for the unfortunate result. 

Substantial injury to the debtor is, therefore, established, hut 
the law (s. 312 ) also requires that such substantial injury must have 
been the result of some material irregularity proved to have taken 
place in publishing or conducting the sale. In the present case, 
the irregularity coriiplained of is stated to have been the omission 
to publish the sale proclamation on the property attached by affixing 
it to some conspicuous place thereon. The terms of the judgment 
of the Subordinate Judge raise considerable doubt as to his finding 
on this point, but so far as we understand that judgment, he has 
found that the sale proclamation was never ipade by beat of drum 
near the debtor^s cutchery, and the reason he assigns for this find- 
ing, is that the peon in his report made no mention of that cut- 
cbery. The Subordinate Judge apparently disbelieves the evidence, 
and especially that of the peon himself as being in contradiction 
to that report. Whether the Subordinate Judge finds that the sale 
proclamation was fixed on a tree in Rampore Haut is doubtful. 
He seema rather to have held that whether this was so or not was 
immaterial, because Rampore Haut being beyond the limits of the 
property attached, that would not be a lawful act. The evidence 
regarding the position of Rampore Haut with respect to the attach- 
ed property is not clear* There certainly is evidence that it belongs 
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to Mahommud Qazee, but none that it does not form part of the 
attached property, which it may be noted is only a anna share, 
and it may be that the debtor holds this sliare conjointly with 
Mahoramud Gazee. In his petition of appeal^ the judgment cre- 
ditor appellant now here states that Rampore Haut is a part of the 
property attached. It may be that it is not, and that the parties before 
the Subordinate Judge did not dispute this point. At all events 
tli e appellant, as represented before us by the learned Advocate- 
General, is not prepared to give us any information on it. 

Heading s. 289 with s. 274 we are of opinion that the sale pro- 
clamation cannot properly be made unless it be afiSxed on some 
conspicuous part of the property attached. Here the evidence 
shows that the sale proclamation, though made by beat of drum 
near the debtor^s cutchery, yet was not affixed on the cutchery 
itself, but only on a Barb Tree in llampore Haut, the exact position 
of which with reference to the attached property is doubtful. As 
to this, it is contended before us that it is shown that this omission 
or irregularity was the direct cause of the small price bid at the 
sale. If strict proof were required of this, a sale would, rarely, if 
ever, be set aside, although the gravest irregularity might have been 
committed and although a grossly inadequate price might have been 
obtained. * 

The first evidence on the point would nd doubt be that of a 
person stating that he was prepared to attend and bid for the pro- 
perty, but that although he was cognisant of the attachment, he was 
not informed of the sale, because no proclamation had been fixed 
upon any portion of the property. But it would be impossible for a 
Court always to insist on such strict proof, because the debtor would 
be nearly always unable to obtain it, even if such evidence did exist. 

Whenever, tlier^efore, there is very great inadequacy in the price 
obtained, and there is also proof that there has been some material 
irregularity in the sale proceedings, a Court is always inclined to 
connect one with the other, and to presume that the substantial 
injury has been the result of the irregularity. Such is the principle 
on which the case reported in Indian Law Report 3 Cal., p. 542, 
was decided. Some cases have been brought to our notice in which 
the Court required strict proof rather than presumption, but each 
case must be decided on the particular facts established. In the 
present case, we differ from the Lower Court regarding the procla- 
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ination of sale not having been made by beat of drum on the 
attached property near the debtor’s cutchery, but we think that it 
has not been affixed in the manner required by law on any con- 
spicuous spot within the attached property, because it has been left 
in doubt whether the Barh Tree in Bampore Haut is or is not wiHiin 
that property. If Rampore Haut is not within the attached pro- 
perty, then in our opinion^ there has been a material irregularity in 
the proclamation of sale, which may reasonably be presumed to 
have caused the extreme inadequacy of price which constitutes the 
substantial injury sustained by the debtor. The case will, therefore, 
be sent to the Subordinate Judge in order that the parties may have 
an opportunity of submitting evidence before him on this issue, 
Is the Barh Tree in Rampore Haut within or without the attached 
property ? After taking such evidence as the parties may produce, 
Subordinate Judge will return the record with his findings for the 
orders of this Court. 

CALCUTTA HIGH COURT. 

The 28 th June, , 1880 . 

Before Mr. Justice J, S, White and Mr. Justice C, D. Field. 

Srebmutty Hurbo Soondree Dassee, widow of Joy Cbunder Dutt, and 
GoxjR^KisnoRB Dutt, Judgmentrdebtors, Appellants, 
versus 

JUGGO BuNunoo Dutt, who appeared, and Prosonno Kumar Dutt and 
others, DecreeJiolders, Respondents. 

Restitution of property taken in eorecution of decree — Application 

for execution — Res Judicata^ 

A Court of first instance has full authority and is bound to execute the order of 
the Appellate Court, reversing its own order, and if before the reversal anything has 
been done under its own order, it has full authority and is bound to undo what has 
been so done and to put the parties back into precisely the same position as they stood 
before its own order was made. 

The refusal of an application to execute a decree is not a bar to a second application 
behig made for the execution of the same decree. 

In this case the decree-holders had obtained in execution the 
possession of property decreed to them, but the judgment-debtors 
succeeded in getting a reversal of the order for execution on the 
ground of limitation, and then applied to be restored to possession. 

The following is an extract from the judgment of the High 
Court;— 

Very shortly after the appellants obtained the reversal 
of the order for execution^ they on the 6th of November 1878 
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made a similar application to the one that they made in 
May 1879, namely, to be restored to possession of the land. 
The Moonsiff on that occasion instead of making the order 
merely directed, as he did on the 23rd May 1879, that a 
notice should be given calling upon the respondents to give up 
possession. His reason for making the order in that limited form 
was that he could find no section in the Civil Code which directed 
that, when a decree which had been executed is ;rever8ed, restitution 
should be made, or which provided any machinery for effecting the 
restitution. The reason is altogether insufficient. There was no 
occasion to resort to any section of the Code in order that a First 
Court may give effect to the order of an Appellate Court reversing 
its own order. It has full authority and is moreover bound to exe- 
cute the order of the Appellate Court ; and if before the reversal ^ 
anything has been done under its Qwn order, it has full authority 
and is moreover bound to undo what has been so done and to put 
the parties back into precisely the same positicm ae they stood be- 
fore its own order was made. No appeal was preferred b) the 
appellants against the Moohsiff^s order of the 6th of November 
1878, but after waiting some time and not getting possession, they 
again applied to the Moonsiff to be put in possession. The Moon- 
sift’ refused that application (the ground on which he did so is not 
stated), but on that occasion the appellants did appeal to Mr. 
Dickens, the then Judge of Dacca. Mr. Dickens dismissed the 
appeal on the ground that it was out of time, but at the same time 
made some observations which the present J udge of Dacca thinks 
that the appellants misunderstood and which were that the proper 
course for the appellants to adopt was to apply to have effect given 
to the order of the 6th November, 1878. 

The present Judge of Dacca is of opinion that the suggestion 
made in Mr. Dickens^ order, when he dismissed the appeal, was a 
suggestion that the proper way of carrying out the order of the 6 th 
November was to direct the issue and service of the notice mention- 
<id in the order. He has accordingly in that view of the case 
dismissed the appeal, which was preferred to him against the order 
of the 23rd of May 1879, and he further states that in consequence 
of the order of the 6th November 1878, not having been appealed 
against by the appellants, it must be accepted as final and binding 
on the matter, and that whether it is right or wrong it is now res 
i^ulicata^ 
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It is not necesssjry to consider what Mr. Dickens meant when he 
made the Suggestion referred to, because whatever might have been 
his intention, the appellants in May 1879 made a fresh application to 
be put in possession of the property which in our opinion ought to 
have been granted unless the order of the 6th of November is pro- 
perly held to have the eflFect of a res judicatu. It is not clear that 
the several applications ought to be treated as distinct applications, 
to be restored to possession, rather as one continued application, but 
taking them as even distinct applications, they were in substance 
applications for the execution of the Appellate Courtis decree. It 
has been held by the Privy Council in IV Indian Appeals, page 127, 
that the refusal of an application to execute a decree is not a bar to 
a second application being made for the execution of the same 
decree. The precise ground Upon which their Lordships^ decision 
proceeded is not stated. Possibly it may have been that the refusal 
of the application was not to be considered as an adjudication on 
the point. But whatever their reasons may be, the case that I have 
cited is a clear authority that the application which the appellants 
made on the 23rd May 1879, is not bmv?d by the refusal either of 
their application on the 6th November 1878 or of their intermediate 
applications between that date and the 23rd of May. 

We have been referred to a case (appeal from appellate order 
No. 169 of 1878) id which my brother Mitter and myself held that 
a question decided in the course of prior execution proceedings was 
deemed res judicata and could not be raised again in subsequent 
proceedings. But that was a very different case from the present. 
There the question was as to the construction of a decree. It was 
raised by the judgment-debtor a second time after it had on a pre- 
vious application for execution been decided in favor of the judg- 
ment-creditor and after the judgment-debtor had preferred an 
appeal against the decision, but had not thought fit to prosecute it. 

The orders of both the Lower Courts must be set aside and we 
make the following order that the appellants be restored to the 
possession of the projperty of which the respondents were put in 
possession Uhdp the oWer for execution which has been reversed. 

The appeal will, therefore, be allowed with costs. Vakeers fee 
two Gold Moburs, 
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BOMBAY HIGH COURT. 

The 19th July 1880. 

Before Mr, Justice Kemhall and Mr, Justice F, D. Melvill, 
Empiiess(I) V , Shankar. 

Falsification of record in order to conceal negligence — Forgery — Fraud — Indian 
Penal Code (XLVof 1860), s, 463, 464. 

FalfiificatioD of a record made in order to conceal a previous act of negligence, not 
amounting to fraud, does not amount to forgery within the meaning of ss. 463 and 464 
of the Indian Penal Code (Act XLV of 1860). 

Kemhall, J , — The appellant has been found guilty, by both 
Judge and assessors, of forgery in having fraudulently cancelled a 
cipher in an entry in the tiluk forest day-book, and altered the 
same into a V' without lawful authority. That an alteration 
has been made, there is no doubt, but there is no direct evidence 
that it was made as alleged by the appellant, and his guilt has been 
assumed mainly on his examinations before tlie committing Magis- 
trate and in the Session Court, and upon the probabilities of the 
case. Both Judge and assissors have laid great stress on these 
examinations; in fact, the Judge held that they formed very strong 
evidence of the appellant's guilt, and inserted a co]^ of each exa- 
mination as part of his judgment. On this part of the case we may 
observe that, in our view of the circumstances we are unable to 
concur in the conclusion drawn from these examinations, and we 
think it necessary *to add that we cannot regard with approval the 
manner in which the examination in the Session Court was 
conducted. ^ 

The whole case seems to us to turn on the question whether 
any fraud was perpetrated in the matter of the auction- sale; for, in 
the absence of satisfactory evidence of such fraud, not only does 
the ground, on which the Judge based his assumption that appellant 
made the alteration, disappear, but, as was admitted by Mr. Nilua- 
bhai in argument, if the sale was free from fraud, the alteration 
of the books imputed to the appellant would not amount to forgery 
within the meaning of ss. 463 and 464 of the Indian Penal Code* 

(1) Fic^cl. L.*R., 4Bom.6.^7. 

Note by (he Editor . — The subsequent falsification of an office book by the person in 
charge thereof for the purpose of concealing frauds previously committed, merely mtk 
n viev) to avoid disgrace and piinishmentf held not to fall within the definition of forgery 
as given in the Indian Penal Code. 6 N.-W. P., H. C. Rep. 56. 


B 
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Oq the pointy then, of fraud the case has been very fully argued 
before us, and we have been unable to discover any evidence to 
support the conclusion arrived at by the Judge. The sale was made 
by public auction, and there is absolutely nothing to show, nor, 
indeed, is it even suggested, that appellant had any interest in either 
defrauding the Government or benefiting Ramayd, the purchaser. 
We observe that the committing Magistrate was of opinion that the 
sale was not fraudulent, though his view was that appellant had en- 
tered a less quantity of wood in his report to save himself the 
trouble of having to explain why it fetched so little. The evidence 
as to the circumstances of the sale is not very clear; but it is not, 
wc think, proved that the appellant knowingly made a false report 
on the point, and we incline to the view taken by his olhcial supe- 
rior, Mr. Stobie, that his fault was that of negligence in not having 
the wood rc-mcasured prior to delivery, when be could have formed 
a correct estimate of the actual quantity sold. It may be that 
llamaya had in his possession more wood than was entered in the 
report and other documents, though Ivc do not with the Judge find 
it to be a matter beyond dispute that it*was more than two khaiulis; 
however that may be, it is evident that a large portion of the tree, 
which it is said.jwas included in the salepvvas quite useless, and wt, 
see no reason to* doubt the correctness of the committing Magistrate’s 
opinioji, that a fa'll’ value for the wood was paid iu the position it 
ivas iu the jungle. No doubt, the appellant has acted^ cry foolishly 
after the acting mamlatdar commenced to makef his inquiries, and 
a certain amount of suspicion, consequeirlly,^att5chcd to him, 
though there is much iu the argument,^tha^f he had hi^ai^interest 
in making the alteration, he wouldTiafctly have gone ^btit it in so 
very clumsy a way. On the whole, wc are of opinion that there is 
no sufficient ground for assuming that the appellant made the al- 
teration in the forest book, and that, iLI.ie.c^ do sb;4;}iat his act 
was not forgery. For these reasons we reverse the^ c^\"iction and 
sentence, and direct the appellant's di^harge. The fine, if levied, 
to be re-paid. 

Conviction reversed. 
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CALCUTTA HIGH COURT. 

The 27th August 1880. 

Jkfore Mr, Justice James Sewell White and Mr, Justice Charles Dickenson 

Field. 

Chatraput Singh, Flainiijf, Ajypellant^ 
versus 

Crindra Chunder Roy rikI another, Defendants, Respondents, 

Liabditij of Auction Purchaser at ejcecution-salc to pay Government Revenue^ 
falling due after ^mr chase. 

Cuiveinmcut Rcvoiiuo docs not become due from day to dny but at certain specified 
tiniua accordin;jj to the contract of the parties or the custom of the district. The same 
the case u itli Hoad Cess and Public Works Cess which arc payable along with and 
uiuler the same conditions /is revenue. Where, thcrefoic, a person bought ceitaiu 
in operl} at au c.^ecuiion-sale on a particular date, and the reveune and cessc,s /ilthough 

aC'*'uiiig from nu eailior date did not become due until after the jnirchase, in the 

abrcucc of express stipul.dioii to the contiary, that the pin chaser was liable to dischargo 
the wli ,lo amount of the payment s and could nob make the jndgruciit-debtors who weie 
flu pj'ovious owneispay any portion of them. 

Itmouue and the Public Ces.ses mentioned above constitute a otanding incumbrance 
and fii.st chai'go upou the laud subject to them. A man who purchases au estate which 
leMUue and ccs.^cs to Government knows that tlie estate is by the law chargeable 
thu rcYcmic and cesses, whether in arroar or accruiug, and that imles he pays the 
F.unc, he will h'se his jnirchase. In the absence of any express etipufation to the contrary 
in tlie iiroclamatioii of sale, be in Uh,t be taken to purchase the#jst/ite subject to the dis- 
charge of theac liabilities. 

Jifr, Justice y7u7c^ — The appellant ^vas the plaintiff in 
the Lower Court, and that Court dismissed his suit without 
going into evidence. The question therefore to be determined upon 
this appeal is whether in his*plaint he stated a case which, if proved, 
would entitle liini to the relief which he sought against the defend- 
ants. The following are the material allegations in his plaint : that 
on the 9th of December 1878 he purchased an 8 annas share of a 
large zemindarj/' under a decree that was obtained against the 
defendants ; that after that date a large sum of money became 
due in respect of the 3rd quarterns Government revenue for the 
year 1878-79, and also in respect of the Road Cess a|d Public 
Works Cess for the same quarter ; that on the 13tli January 1879, 
the last day for paying the same, he had paid the entire amount into 
the Government Treasury-, that prior to the date of his auction- 
purchase, he had no right in the property which he had bought ; 
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that the defendants, down to the 8th of December 1879, were owners 
of the mehal sold, and entitled to realize rent from the tenants, and 
that he was compelled, in order to save his interest in the mehal, 
to pay the amount that so became due for revenue and cesses. 

His plaint prays for a declaration that he is entitled to recover 
from the defendants a proportionate amount of the Government 
revenue. Road Cess and Public Works Cess payable in respect of the 
mehal from the 28th of September, to the 8th of December 1878, 
and for a decree for that proportionate amount. 

It is admitted by the appellant that his title to the 8 annas 
share of zemindary dates from his purchase, namely, the 9th Decem- 
ber 1878, and that the revenue and cesses which he seeks to appor- 
tion, although accruing from an earlier date, did not become due 
until after the 9tli of December 1878, when the 8 annas share had, 
by virtue of the purchase, become vested in himself. It is also 
admitted by his pleader that the sale was not made under the 
Revenue Sale Law. Government revenue does not become due 
from day to day but at certain specified times according to the con- 
tract of the parties, or the custom which may prevail in the district. 
The same remark applies to the cesses mentioned in the plaint, 
which are payable along with and under the same conditions as 
revenue. Therdfore the liability to pay revenue in this case was 
a liability which first became due after the appellant had acquired 
his title. As the payments did not become due until after he had 
become owner of the estate, and he bought undir no special stipula- 
tion which allowed of the payments being apportioned, I am of 
opinion that the doctrines neither of contribution nor of appor- 
tionment apply, but that he is liable to discharge the whole amount 
of the payments, and cannot make the judgment-debtors pay any 
portion of them. 

There is another view of the case presented by the Lower Court, 
which to my mind seems also a sound one, namely, that, upon the 
facts alleged, the plaintiff must be held to have purchased at the 
auction the 8 annas share of the mehal with all revenue and cesses 
that may be either due or accruing due at the time of his purchase. 
Revenue and the Public Cesses mentioned constitute a standing 
incumbrance and first charge upon the land subject to them. A 
man who purchases an estate which pays revenue and cesses to 
Government knows that the estate is by the law chargeable with 
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the revenue and cesses, whether in arrear or accruing, and that 
unless he pays the same, he will lose his purchase. 

In the absence of any express stipulation to the contrary in 
the proclamation of sale, he must be taken to purchase the estate 
subject to the discharge of these liabilities. A purchaser can easily, 
and I have no doubt, does protect himself from these liabilities by 
taking them into account in estimating the value of what he is 
about to buy and regulating his biddings accordingly. 

The proposition is supported by an authority. The Lower 
Court refers to the cases reported in the Gap No. of the Weekly 
Reporter for 1864, pages 73 and 207, and we are also referred to 
another case decided by Mr. Justice Louis S. Jackson and Mr. 
Justice McDonnell on the 20th January 1876, special ‘appeal 
No. 270 of 1875. The authorities in Gap No., pages 73 and 207, 
although not cited in the judgment of Mr. Justice Jackson, are 
yet cited in the judgment of the Lower Court then under appeal, 
and are approved of by the High Court. 

The appeal is dismissed with costs. 

• 

N.-W. P. HIGH COURT. 

Tue 11th June 1879. 

Before Mr, Justice Spankie and Mr. Justice Oldfield. 

Kantiii Ram (JudgmenUdehtor){\) 
versus 

Rankey Lal and others {Decree^ Holders), 

Execution of Decree — Application to set aside sale of imnioveaUe property— 
Aiiction-purclmser — Appeal — Act X of 1877, (Civil Procedure 
Code), ss, 311, 312, 313, 588 (vi), 

Held that, although the auction-purchaser may not apply under s. 311 of Act X 
of 1877 to have a sale set aside, he yet may be a party to the proceedings after an appli- 
cation has boeu made under that section, and then, if an order is made against Lim, he 
can appeal from such order under s. 588 {m) of Act X of 1877. 

The facts of this case, so far as they arc material for the pur- 
poses of this report, were as follows : — Certain property was sold on 
the 23rd August 1878, in the execution of a decree against one 
Kanthi Ram and other persons. On the 6th September 18^8, 
the judgment-debtors applied to the Court of first instance to 


(1) Yide I. L. 11., 2 All. 390. 
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set aside the sale on the ground of material irregularities in pub- 
lishing and conducting it. This application was opposed by Man- 
gni Kam, the auction-purchaser, who contended that there had been 
no such irregularities in publishing and conducting the sale as 
alleged by the judgment-debtors. The Court of first instance found 
on the issue raised by this contention, that the sale had been irre- 
gularly published, and made an order setting it aside. The auction- 
purchaser appealed to the District Judge, who, finding that the 
sale had not been improperly published or conducted, reversed 
the order of the Court of first instance. 

The judgment-debtor Kanthi Ram applied to the High Court 
for the exercise of its powers of revision under s. 622 of Act X of 
1877, contending that the District Judge had exercised an appellate 
jurisdiction not vested in him by law, and that his order should bo 
set aside. 

Miinshi Sukhram for the petitioner. The junior Government 
pleader (Babu Dwarka Nath Banerji) for the opposite party. The 
judgment of the Court was delivered by 

t^fanlde, J . — At first sight it appear# as if the first pica had 
force, and that the auction-purchaser was not competent to appeal 
to the Judge. By s. 311 of Act X of 1877 the decree-holder or 
any person who^ immoveable property has been sold, may apply 
to the Court to set aaide the sale on the ground of a material irre- 
gularity iu publishing or conducting the sale. By s. 312 if no such 
application be made, or if it be made and the crfgection should be 
disallowed, the Court shall confirm the sale as regards the parties 
and the purchaser. If such application be made, and if it be 
allowed, the Court shall set aside the sale.* Now it is, clear that the 
decree-holder or any person whose immoveable property has been 
sold alone may make the application to set aside the sale. The 
purchaser cannot apply under this section. S. 313 provides for the 
occasion on which he may apply, viz., on the ground that the person 
whose property purported to be sold had no saleable interest in it. 
S. 588 (m) gives an appeal under s. 312 for confirming or setting 
aside a sale. But suppose that the sale in favour of the purchaser 
has been confirmed, after objection has been disallowed under s. 312, 
and the judgment-debtor appeals to the Judge, cannot the purchaser 
appear iu appeal and defend the order made iu his favour? It 
would be very hard if he could not appear. Again, if it is part of 
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the Courtis duty where an objecftion has been disallowed, to confirm 
the sale as regards the parties to the suit and the purchaser, it is 
surely a part of the Court’s duty to hear the purchaser if he appear 
to answer the judgment-debtor or decree-holder’s objection to the 
sale, and if he be heard in the first Court, may he not be heard in 
the second, and, if so, why not as appellant as well as respondent ? 

In this case the judgment-debtor made the objection. The 
auction-purchaser put in a statement refuting tlie grounds upon 
which the objection was made. The statement was admitted by the 
Court, and he was allowed to examine four witnesses. The order of 
the Court was against him. An appeal is allowed by law, and he 
ajjpeared before the Judge as appellant. We can find no illegality 
ill the Court’s entertainment of this appeal on the merits, in that 
w’c hold that, though the auction-purchaser may not be the applicant 
under s. 311, he yet may be a party to the proceedings after the 
application has been made, and then if there is an order against him, 
he can appeal under letter m, s. 588 of the Code. 


BOMBAY HIGH COURT. 

The 23rd September 1879. 

Before Mr, Jtistice M. Melvill and Mr, Justice Pinheif, 

Chhagaklal Nagardas,(1) Plaintiffs 
versus 

JeSiian Rav Dalsukhram, Defendant. 

J arisdiction — Personal x)roperty — Court of Small Causes — Suit by 
decree-holder, 

• 

A suit by a decree-hokler to establish his right to attach and sell moveablo property 
as belonging to his judgment-debtor, is not a suit fur personal property within the mean- 
ing of 8. 6 of Act XI of ISdS, and Mofussil Court of Small Causes has no jurisdic- 
tion to entoi tain it, even though the value of the property be such as to fall within its 
pecuniary limit. 

This was a case stated by S. H. Phillpotts, Judge of Ahmcda- 
bad, under s. 527 of the Code of Civil Procedure. 

The plaintiff’s deceased father obtained a decree in the Small 
Cause Court of Ahmedabad ag^iinst one Jagjivan, and in execu- 
tion thereof attached certain moveable property, valuing it at 
Hs. 60-5-3. The defendant Jeshan Rav intervened, alleging that 


(1) Fitic I. L, R., 4 Bom., 503. 
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the property had been sold to him, and the attachment was in conse- 
quence removed. The plaintiff thereupon brought the present suit^ 
and presented his plaint in the Court of the Subordinate Judge 
(First Class) at Ahmedabad. The plaint was, however, returned by 
the Joint Subordinate Judge, who was of opinion that he had no 
jurisdiction. The plaintiff next presented his plaint to the Judge of 
the Court of Small Causes, who held that he had no jurisdiction. 
The plaintiff, therefore, went back to the First Class Subordinate 
Judge, but he refused to alter the previous decision of the Joint 
Subordinate Judge. An appeal was, therefore, made to the District 
Judge, who, in referring the case for the orders of the High Court, 
said: am of opinion that the Small Cause Court has jurisdiction, 

as I can conceive no reason for any difference being made between 
this and the converse case, and the High Court have decided in 
Gordhan Prema v. Kasandds[\) that the suit brought by a defeated 
claimant, under s. 283 of Act X of 1877, is cognizable by a Court 
of Small Causes.'^ 

There was no appearance in the High Court by either party. 

The judgment was delivered by— 

Melvill^ J, — It has been decided by the Court in Natlm Ganesh v. 
Kdlidds{2) and Gordhan Prema v. Kasandds{3) that, whetlier under 
the old or the new Code, the suit of a claimant whose property has 
been attached, is cognizable by a Court of Small Causes when the 
property is moveable property of a value not exceeding Rs. 600. 
The reason for these decisions was that a suit, iif the owner, for 
the recovery of attached property, may properly be regarded as a 
suit “ for personal property But a suit by a decree-holder, to 
establish his right to attach and sell certain property as belonging 
to his judgment-debtor, cannot be called a suit for personal pro- 
perty. The distinction is clearly pointed out in Nathu v. Kdlidds, 
and it is there shown how this distinction explains the decisions 
of the Calcutta and Madras High Courts, which are there quoted. 
None of those decisions is in favour of the proposition that a suit 
by a judgment-creditor to establish his debtor^s title is cognizable by 
a Court of Small Causes, and the ruling of this Court in Jathallian 
V. Bdi Lale}ia{^) is directly adverse to it. The District Judge 


(1) I. L. K., 8 Bom., 181. 

(2) I. L. R., 2 Bom. 365. (3) I. L. R., 3 Bom. 179. 

(4) 6 Bom. H. C. Rep., 27* 
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must be informed that this Court does not concur in the view taken 
by him, and, consequently, that the Subordinate Judge^s order 
must be reversed, and the plaint received. It may, no doubt, as 
the District Judge observes, be somewhat anomalous that a Court 
of Small Causes should be able to try the suit of one claimant, but 
not that of the other, when the two suits arise out of the same 
circumstances, and involve the same issues ; but the. anomaly is 
caused by the wording of s. 6 of Act XI of 1865, and can only be 
removed by an amendment of that section. 


CALCUTTA HIGH COURT. 

The 17th November, 1880. 

Present : 

The Uon'hle Sir Richard Garth^ Chief Ju&tice^ and the Hon'hle 
A, 1\ Mactean^ Judges. 

Russick Lal Mullick, Petitioner. 

Police Report — Summary trial — Procedtire-^ Indian Penal Code, 

182 and 211. 

A Magistrate should not, except under exceptional circumstances, order a prosecu-, 
tion under s. 182 or s. 211 of the Indian Penal Code, on a mere Police Report, nor should 
he try a person summarily under s* 182, on the report of the Police that a charge of 
theft preferred by him against others was found to be false, the section applicable to . 
such a case being s. 211. • 

When a charge is pronounced false by the Police, no proceedings should be taken 
by a Magistrate stio r^otu, until a reasonable interval has shown that the complainant , 
accepts the result of the investigation.. 

The following judgment was delivered by the High Court 

lu this case, the petkioner has been convicted on summary 
trial for an offence under s. 18;J of the Penal Code. He ought to 
have been tried for an offence under s. 211, iu which case he could 
not have been tried summarily and would have had a I’ight of appeal. 
The former section applies to informations made to a public servant, 
the latter to false charges of an offence involving criminal proceed- 
ings. 

The petitioner charged four persons with theft, and the Police, 
after investigating the charge, pronounced it false. On receipt of 
the report on 6th August, the Assistant Commissioner ordered the 

Note . — This decision was followed in the case of BalkrUhna v. Kisansing^ extra- 
Ordinary application No. 153 of 1879, decided by M, Melvill and Kemball, JJ,, on the 
loth of August, 1880, 
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petitioner to be prosecuted under s. 182 of the Penal Code, simply 
upon perusal of the report. There may be cases in which such a 
course is justifiable ; as, for instance, when the Police find that pro- 
perty said to have been stolen has not left the complainant^s posses- 
sion, or where a person said to have been wounded or killed is 
found to be unhurt ; but to order a prosecution oil a Police report 
is often very unfair to the complainant, who may be able, and may 
wish, to prove that the investigation has been imperfect or even 
improper. 

The petitioner was summoned to answer the charge, and on the 
10th August he petitioned the Assistant Commissioner to be allowed 
to substantiate his own complaint. The Assistant Commissioner 
then held a consultation with the Muktars on both sides, and on 
perusal of the Police diaries, &c., adhered to the opinion that the 
charge was false. The petitioner w^as then tried by the Assistant 
Commissioner, and, it is needless to say, was convicted. It seems 
to us that the Assistant Commissioner would have done better, if 
he had transferred the case for trial to a^ Magistrate, who had not 
formed any opinion upon it, if there was one available. The 
petitioner cannot be said to have had a fair chance. He was pre- 
cluded from givjng his own evidence, and it would have been sur- 
prising if the witnesses whom he called for his defence had shaken 
the Assistant Commissioner's opinion already formed. 

We think that, when a charge is pronouncedTalse by the Police, 
proceedings should not be taken by the Magistrate, suo motu, until a 
reasonable interval has shown that the complainant accepts the 
result of the investigation, and takes no further steps. The peti- 
tioner's application of 10th August ought to have been treated as 
a complaiut to the Assistant Commissioner, and the procedure 
laid down in ss. 144?, 147 followed. Even then it would be unde- 
sirable to dismiss the complaint, and proceed against the complain- 
ant without hearing the witnesses, if he desired to call any. A 
complainant, who runs the risk of adding perjury to an oflence 
under s. 211, may well be warned against the consequences ; but, 
ou the other hand, a Magistrate may entirely fail to understand the 
rights of a case from the complainant's own account of it ; and 
without hearing the complainant's witnesses, it may be impossible 
to understand it properly. 
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To act merely upon the report of ' the Police, as the Magistrate 
has done in this instance^ and upon the strength of that report to 
turn the tables upon the complainant^ and to put him upon his 
defence for making a false charge^ without hearing first what he 
and his witnesses have to say, is extremely unfair. It is virtually 
allowing the Police to reverse the whole course of the proceedings, 
and after such an enquiry, as they (the Police) may have thought 
proper to make, to shut the complainant^s mouth, and place him in 
the position of an accused person, without giving him an opportunity 
of making good his charge. 

We, therefore, consider that in this instance the conviction is 
improper and must be set aside; and we direct the immediate dis- 
charge of the petitioner. 

N.-W. P. HIGH COURT. 

The 5th Septembeu, 1879. 

Before Mr, Justice Straight, 

Empress of India (1) 
verms 
Kashi. 

Act X of 1872 (Criminal Procedure CodeJ^ s. Examination 
of witnesses named for the prosecution — Discharge of accused 
without examining all the witnesses. 

Before a Magiatratef discharges an accused person under s. 215 of Act X of 1872, 
he is bound, under that section, to examine all the witnesses named for the prosecution* 
Empress v. Himaiulla (2) followed. 

This was a case rdjioried to the High Court by Mr. R. G. 
Currie, Sessions Judge of Gorakhpur, for its orders. One Kashi 
who had been accused of an offence under s. 211 of the Indian 
Penal Code, had been discharged by Mr. J. H. Carter, the Magis- 
trate trying him, without the evidence of all the witnesses named 
for the prosecution being taken. In reporting the case the Sessions 
Judge suggested that the order of discharge should be allowed 
to stand, as it did not appear that there had been any miscarriage 
of justice or material error sufficiently requiring the re-trial of 
the accused. 


(1) Fide I. L. R., 2 All. 447. 
(2) I. L. R., 3 Calc. 389. 
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straight, J, — I regret that I feel myself prevented by the 
terms of s. 216, Criminal Procedure Code, from adopting the 
suggestion of the Sessions J iidge. The words of the explanation 
are plain and positive, and establish, as a condition precedent to a 
discharge, the examination of all the witnesses named. It is 
impossible for me to say whether Mr. Carter was right or wrong 
in the view he took of the case, but he was clearly in error in deter- 
mining it without satisfying the directions of s. 215. This point 
has already been made the matter of decision twice in this Court, 
in the cases of Empress v, Tantm{\) and Empress v. Bohdram{2) 
decided 28th July, 1879. In both of those, I followed the authority 
of Empress v. Ilimatulla,{3) with which I may add I entirely 
agree. I must therefore set aside Mr, Carter^s order of discharge, 
and direct him to reopen the case, and examine the further witnes- 
ses named, and then pass such order in the matter as the whole 
of the evidence may appear to call for. 

N.-W. P. HIGH COURT. 

t 

Tue Oth June, 1879. 

Before Mr, Justice SpanJeie and Mr, Justice Oldfield, 

Ka«^ahia Lall(4) and another {Plaintiffs) 

, versus 

Kalidin {Defendant). 

Registration — Certificate of Sale — Mortgage, 

Where the Subordinate Judge of Delira Dfln made and signed the following en- 
dorsement on a deed of mortgage of immovable property : — “This deed was pur- 
chased on the let December, 1875, at a public sale in the Court of Dehra Ddu, by 
N. and K., plaintiffs, for lls. 2,400, under special orders passed by the Court on the 
23rd November, 1875, in the ca^ie of N. and K., plaintiffs, against K, for s^f, and as 
guardian of the heir in possession of the estate left by M /' — Rdd per Spankio, J., 
that this instrument operated as a sale certificate, and consequently, as it related to 
immovable property of the value of Rs. 100 and upwards, it required to be registered. 

Held^&c Oldfield, J. — That as the instrument operated to assign the deed of 
mortgage to the auction-purchasers, it for the same reason required to be registered. 

This was a B«it fw the possession of a plot of land appertain* 
ing to the premises of the Victoria Hotel at Dehra Diin. The 

(1) Legal Bemembrancer, N.-W. F., Yol. I, II. 

(3) I. L. It., 3 Calc., 389. 

(4) Vide I. L. B,, 2 All. 392. 


(2) Unreported. 
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facts of the case, so far as they are material for the purposes of 
this report^ were as follows : The plaintiffs claimed the land in vir- 
tue of a transfer to them by sale in the execution of a decree of a 
certain deed of mortgage of the Victoria Hotel and premises, dated 
the 26th September, 1866. They relied on an endorsement on this 
deed as the proof of their title. That endorsement was in the follow- 
ing terms : This deed was purchased on the 10th December, 1875, 
at a public sale held in the Court of Dehra Diin, by Narain Das and 
Kanahia Lall (plaintiffs) for Rs. 2,400, under special orders passed 
by the Court on the 23rd November, 1875, in the case of Narain 
Das and Kanahia Lall against Richard Powell for self and as 
guardian of the heir in possession of the estate left by Matilda 
Powell.'^ 

This endorsement was signed by the Subordinate Judge of 
Dehra Diin. The defendant contended that the endorsement should 
have been registered as it was an instrument operating to assign an 
interest in immovable property of the value of upwards of Rs. 100. 
The plaintiffs contended that the endorsement was the order of a 
Court only and did not require registration. The Subordinate 
Judge held that the endorsement operated as a certificate of sale, 
and, with reference to s. 17 of the Registration Act of 1871, should 
have been registered, and dismissed the suit. t)n appeal by the 
plaintiffs the District Judge also held that the endorsement operated 
as a certificate of sale and should have been registered, and dismissed 
the appeal. 

Th e plaintiffs appealed to the High Court. 

Pandit Bishambhur Nath for the appellant. 

« 

Mr. Howard for the respondent. 

The judgments of the Court, so far as they are material to 
the above contention, were as follows ; 

Spanhie, J. — I have myself been a party to a ruling in this 
Court that an instrument of the nature of the endorsement on the 
deed of mortgage dated 26th September, 1 866, would require regis- 
tration, that is, I have held that a sale certificate in regard to 
immovable property of above Rs. 100 in value would require regis- 
tration. The endorsement on the back of this deed of mortgage, 
which was sold at auction and purchased by the plaintiffs, is, I think, 
and operates as, a certificate of sale, and I cannot regard it as an 
order of Court, simply because it is signed^ by the Subordinate 
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Judge. The signature may authenticate the endorsement, but the 
endorsement itself is a certificate of sale, and a transaction that 
confers upon the purchasers the rights of the mortgagee and gives 
them an interest in immovable property exceeding Rs. 100 in value. 

Oldfield, J.— I concur in the proposed order for dismissing the 
appeal with costs. The endorsement by which the deed of mortgage 
was assigned to the plaintiffs as purchasers of it at auction sale, is an 
instrument which required registration, and cannot be admitted 
in evidence. 

Appeal dismissed. 

PRIVY COUNCIL. 

The 18th March, 1879. 

Present : 

Sir James W, Colvile, Sir Montague E, Smithy and Sir Robert P. Collier, 
[On appeal from the High Court of Judicature at Madras.] 

Krishnama(I) and others (Plaintiffs) 
versus ♦ 

Krishnasami and others (Defendants). 

Cause of action — Money interest — Performance of religious services. 

m 

A claim to certain pecuniary benefits and payments in kind which a plaintiff alleges 
himself to be entitled to receive from the defendants in respect of the performance of 
certain religious services, is a claim which the Courts of Justice are bound to entertain ; 
and if, in order to determine the plaintiff’s right to such benefits, it becomes necessary 
to determine incidentally the right to perform the services, the Courts must try and 
must decide that right* 

This was an appeal brought under special leave from Her 
llajesty in Council, against a decretal order of the High Court of 
Judicature at Madras, dated the 16th February, 1877, confirming 
an order of the District Judge of Chingleput of the 21st December, 
1876, whereby he rejected a plaint filed by the present appellants 
in a suit brought by them, on the ground that it disclosed no cause 
of action. 

Mr. J. D. Mayne, for the appellants, contended that the plaint 
disclosed a suflScient cause of action, and that the Courts below 
were wrong in rejecting it. He referred to one previous litigation 
between parties substantially the same, in the case of Ifarasimma 


(1) Vide I. L. R., 2 Mad. 62. 
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Ghdrydr v. Krishna Tata Ohdrydr,{l) in which a similar suit 
was entertained. The same view had been taken in the case of 
ArcJiakam SHnivasa Dikshatulu v. Udayayagiri Anantha Chalu, (2) 
although in that case it was held that the claim made by the plaint- 
iff was res judicata. See also KatnalamY. Sodagopa Sami[^) in 
which Chinna Ummayi v. Tegarai Chetti{^) was distinguished. The 
present case differed from that of Striman Sadagopa v. Kristna 
Tata Glidrydr[^) in so far as the plaintiff in that case was not 
offcially connected with the temple in respect of which his claim 
was brought. In the Bombay cases, Shanhara bin Marabasapa v. 
Ilanma bin Bhima^ (6) and Sangapa bin Baslingapa v. Gangapa bin 
(7) the claims were rejected as brought to vindicate the 
plainbiff^s right to a mere dignity unconnected with any fees, profits 
or emoluments. 

The respondents did not appear. 

Sir Robert Collier : — This is an appeal from a judgment of 
the High Court of Judicature at Madras, rejecting a plaint under 
the 32nd section of the Code of Civil Procedure, as containing 
no cause of action, a proceeding equivalent to what in this country 
would be called judgment on demurrer. The only question before 
their Lordships is whether or not the plaint discloses any cause of 
action. Of course we have nothing to do with the question whether 
the cause of action, if any is stated, be well founded, or what may 
be the merits of the case. The declaration is by a large number 
of persons belonging to the Tenkalai sect, against other persons 
belonging to the Vadakalai sect. The substance of the plaint, 
which undoubtedly is not vqry clear, may be thus stated : It begins 
by declaring that the plaintiffs have the exclusive right to the 
Adhyapaka rnirass of reciting certain religious texts, hymns, or 
chants in a certain pagoda and its dependencies, and deny the right 
of the defendants to recite them. Then comes an allegation which 
appears important : “ The plaintiffs and the Brahmins of the plain- 
tiff^s Tenkalai sect have been for a long time past and up to this day 
discharging all the duties appertaining to the said Adhyapaka rnirass 
right, and enjoying the incomes of the Adhyapakamt save those 
Baentioned in Schedules B and The plaint goes on to allege 

(1) 6 Mad. H. C. Rep., 449 

(8) I. L. K., 1 Mad., 356. 

(5) 1 Mad. H. C. Rep., 301. 

(7) I. L. R., 2 Bom., 476 


(2) 4 Mad. H. C. Rep., 349. 
(4) I. L. R., 1 Mad., 168. 
(6) I. L. R., 2 Bom., 470. 
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that the defendants, holding the office of Dharniakartas of the 
pagoda, in combination with, other persons in rivalry with the 
plaintiffs, recited the Vadakalai invocations, chants, and other reli- 
gious prayers, the exclusive right to recite which was incident to the 
plaintiffs^ Adhyapaka miraae ; that thereupon a complaint was 
preferred to the Magistrate and a report made, and for a time the 
defendants ceased to recite the chant and prayers in question, but 
that they again wrongfully recited them, and injured the exclu- 
sive right of the plaintiffs and others to recite them ; but there 
is no allegation that the plaintiffs did not themselves perform or 
were prevented from performing these rites. On the contrary, the 
allegation is that they did perform them. S. 6 goes on to say. 
The defendants having withheld the payment to the plaintiffs of 
some of the several incomes of the Adhyapaka mimss due to the 
plaintiffs in the said Devaraja Swami’s Pagoda, as well as in all the 
Sannidhis attached to it, the plaintiffs instituted suit No. 66 of 
1865, on the file of the District Munsif s Court of Conjeveram, 
against the defendants, and this litigation went up as far as the High 
Court, and continued until March 1873, when a decision was passed 
in favor of the plaintiff’s.^^ The plaint further alleges (and this is 
the present cause of action) : The defendants have withheld the 
payment to the plaintiffs and the others of the Tenkalai sect of 
the amount of income mentioned in Schedule C for the six years 
from the date of the said suit No. 66 up to this day, to which the 
plaintiffs and the others of the Tenkalai sect are entitled, as also 
of the incomes which are mentioned in Schedule B, and which were 
being enjoyed by the plaintiffs and the others of the Tenkalai sect 
from the date of the said suit No. 66, until the final decree was 
passed by the High Court, save such as are now being enjoyed. 
They have also withheld from the plaintiffs and the others of the 
Tenkalai sect, the honors mentioned in Schedule A, from April 
1873.” There follows a prayer that the Court will pass a decree 
directing the defendants and others to abstain from reciting, and 
establishing the exclusive right of the plaintiffs, and also seeking 
to recover the value of various items stated in the schedules. 
Schedule C, which is to be found at the end of the schedules at- 
tached to the plaint, is in these terms : “ Amount due for six years 

from October 1870 up to the current month, at the annual rate of 
Rs. 57-5-9, as mentioned in the decree in the original suit No. 66 
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of 1865, on the file of the District Munsif s Court of Conjevcram, 
Rs. On reference to the record, this suit appears to have 

been brought by substantially the* same plaintifis (with some 
changes) against substantially the same defendants. The Munsif 
before whom the case was originally tried, aflSrmed the claim of the 
plaintiffs to the Adhyapaha mirass, and decreed that the sum of 
Rs. 57-5-9, as wages for the duty performed, should be paid to them 
by the defendants, these wages’' being in fact the money- value 
placed by the Court on certain payments in kind chiefly in the shape 
of food. 

On appeal this decision of the Munsif was reversed by the 
District Judge, being the first Court of appeal, on the ground that 
no suit would lie iu respect of the matter complained of.‘ His 
decision was reversed by the High Court of Madras, who remanded 
the case, observing, “ The claim is for a specific pecuniary benefit to 
which plaintiffs declare themselves entitled on condition of reciting 
certain hymns. There can exist no doubt that the right to such 
benefits is a question which the Courts are bound to entertain, and 
cannot cease to be such a question, because claimed on account of 
some service connected with religion. If to determine the right 
to such pecuniary benefit it becomes necessary to determine inci- 
dentally the right to perform certain religious ser^ces, we know of 
no principle which would exonerate the Couft from considering 
aiul deciding the point.^^(l) In pursuance of this judgment, which 
appears to their Lordships to be perfectly correct, the cause was 
again tried by the Court of first appeal which somewhat increased 
the amount that the Muusif had given. The High Court upon 
further appeal affirmed the .judgment of the Munsif, re-establish- 
ing the amount by way of annual payment at Rupees 57-5-9. It 
therefore appears that the plaintiffs in the present suit, having 
recovered in the former suit up to the date of the commencement 
of that suit the sum of Rupees 57 for certain services performed, 
are now seeking to recover the amount of wages that have accrued 
due to them for six years since the date of that suit at the same 
annual amouut in respect of the same services which they allege 
themselves to have continued to perform, their performance not 
having been prevented, although possibly to a certain extent inter- 
fered with by the defendants. So much with respect to Schedule C. 

(1) 3ee 6 Mad, H. C. Rep,, pp. 449, 451. 
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Schedule B relates to another class of payment as they are 
described in the schedule, in kind ; that is, in the shape of rice and 
other food which are described as due to the plaintiffs. The first 
item in the schedule is to this effect : One Poli (circular cake 

made of wheat flour, Bengal gram, sugar, and ghee) due to Adhya- 
joaiam at the close of the 2'iruppavat most of the other items 
are of the same character. Their Lordships do not understand 
these articles as consisting of mere presents made by the devout, 
but as certain payments in kind of the same nature as those com- 
prised in Schedule C, which are now claimed by the plaintiffs from 
Dhavmakartas of the temple which the defendants are, in respect 
of services performed. At the close, however, of this schedule, 
their Lordships observe a statement of an approximate sum claimed 
for presents made annually to the Adhyapakaa by the adjoining 
villagers for the Te nkalai p eople. It may be that no action will 
lie for the recovery of this last item or in respect of the honors 
mentioned in Schedule A, and alleged to have been withheld from 
the plaintiffs; but that circumstance would not justify the rejection 
of the whole plaint, if it discloses a good cause of action in respect 
of Schedule C and the greater part of Schedule B. 

The judgment of the High Court, now appealed against, which 
rejects this plaint, is in these terras : think the plaint was 

properly rejected under the 32nd section of the Code of Civil Pro- 
cedure. The allegations respecting the * Mirass of reciting prayers,' 
and the exclusive right of recital in a stated form and order, which 
the plaintiffs ask the Court to establish and to protect from in- 
fringement by the defendants, do not disclose a cause of action ; 
nor in our judgment does that portion* of the plaint which alleges 
the withholding payment of certain specified sums which are des- 
cribed as ^ the value of the incomes mentioned in Schedules B and 
C' A reference to the schedules discloses nothing more than a list 
of cakes and offerings to which a money value is assigned. Read- 
ing the plaint and schedules together they express no more than 
this, that presents and offerings usually given have been withheld. 
If, as now alleged, the plaintifis intended to claim emoluments or 
legal dues of right receivable by them for services rendered, it is 
sufficient to say they have failed to do this." 

Their Lordships are unable to concur in this judgment. For 
the reasons which have been stated, they take a different view of 
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the plaint and of the schedules which have been referred to. It ap- 
pears to them that the schedules are not more than a mere list of 
cakes and offerings to which a money value is assigned, that they 
disclose a claim, whether well founded or ill founded, as of right 
to certain dues for services performed. Schedule C to an annual 
payment for wages which has been assessed in the previous suit, 
and adjudicated upon as due to them. Schedule B to certain 
other payments in kind, presumably capable - of a money value, 
which had been made to them up to the judgment in the former 
suit, but which had been since withheld. 

This being so, the action falls within the principle of the 
judgment by which the former Buit(l) was remanded, and of other 
cases to which their Lordships’ attention has been called. * They 
are therefore of opinion that the judgment should be reversed, and 
the case remanded for the purpose of trial, and that the appellant 
is entitled to the costs of this" appeal ; and they will humbly 
advise Her Majesty to this effect. 

Appellant’s Agents : Messrs. Burton, Yeates and Hart, 


MADKAS HIGH COURT. 

The 22nd January 1879; 

Before Mr, Justice Innee and Mr, Justice Muttusdmi Ayyar. 

The Empre8s(2) v, Khoqayi (First Prisoner) Appellant, 

Indian Penal CodCy s. 300 — Provocation necessary — Evidence as 
to the condition oj mind of the offender, admissible. 

The provocation contemplated by s 300 of the Indian Penal Code should be 
of a character to deprive the offender of his self-control. In determining whether it was 
BO, it is admissible to take into account the condition of mind in which the offender 
was at the time of the provocation. 

The appellant (first prisoner) was charged with the murder 
of one Saradi, and a second accused (Bude) was charged with 
abetment of the murder. 

The two prisoners were in their field strengthening the bund, 
Tataya and another (shepherds) drove their flock of sheep past 
the field. Some of the sheep went over the bund, and the prisoners, 


(1) See e Mad. H. 0. Bep., 449, p. 451. 
(2) I. L. B, 2 Mad. 122. 
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annoyed at tlieir bund being damaged, abused and struck the she- 
pherds. At this time Tataya’s father (the deceased) and another 
came up. Deceased caught hold of his son, asking why the pri- 
soners were beating him and abused them. First prisoner then 
struck deceased one blow on the side of the head with a heavy stick 
that was in his hands, and killed him. 

The Sessions Judge convicted the first prisoner (appellant) of 
murder, and sentenced him to be transported for life. The second 
prisoner was acquitted. 

On appeal by the first prisoner, Counsel not appearing for him, 
having heard the Government Pleader in support of the conviction, 
the High Court (innes, J., and Muttusitaii Ayyar, J.) delivered 
the following 

Judgment It was argued by tJie Government Pleader, who 
appeared in support of the conviction, that in determining wdiat 
was the provocation which induced the act of the prisoner, all that 
took place before deceased arrived on the scene must be left out 
of account, because there is nothing to show that he had any part 
in the trespass and assault and other aggravating conduct of his son. 
Assuming it to be the law that the provocation which is contem- 
plated by s. 300 must have proceeded from the person whose 
death is the subject of the inquiry cither by his own acts or by acts 
of others wlfich he instigated or otherwise abetted, and confining the 
provocation in this case therefore to the abusive language used by 
the deceased, we still think that it was grave enough and sudden 
enough to bring it within the character of that contemplated by the 
section. 

What is required is, that it should bc^of a character to deprive 
the oflender of his self-control. In determining whether it was 
so, it is admissible to take into account the condition of mind in 
which the offender was at the time of the provocation. In the 
present case the abusive language used was of the foulest kind, and 
was addressed to a man already justly enraged by the conduct of 
deceased^s son. In the circumstances, we think the provocation 
was sufficient to deprive him of his self-control, and shall set 
aside the conviction of murder and substitute a conviction of 
culpable homicide not amounting to murder, and sentence the 
prisoner to seven years’ rigorous imprisonment. 
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201. Where a person is charged^ under s, 211 of the Penal 
Code^ with having, with intent to injure, falsely charged another 
with an offence, knowing that there is no just and lawful ground i 
for the same, the party accused should be allowed to show the 
iuformation on which he acted ; and the Judge ought not only to 
be satisfied that the facts alleged as the ground for making the 
charge, are in themselves untrue aud iusufficieut, but also that they 
were known to be such to the accused when the charge was made 
by him. Reg, v. Namlmal valad Umedmal. 3. Bom. H. C K., 16. 

202. False charge under s. 211, Penal Code, and false evU 
deuce under s. 193 are not cognate offences^ nor parts of the ^ same 
offence, but may be punished separately. — 7 W'. B., Cr., 59. 

203. What is not a suflScient ground for a false charge under 
s. 211, Penal Code. — 6 W. R., Cr.,‘15. 

204. Where a man barns his own house and charges another 
with doing so, he should be convicted under s. 211, not s. 195. — 

8 W. R., Cr., 65: 

205. Distinction between ss. 182 and 211. — 8 W. E., Cr., 67 j 
16 W. R, Cr., 1. 

206. S. 211 applies not only to a private individual, but also 
to a Police Officer who brings a false charge of aa offence witJi in- 
tent to injure. — 11 W. R., Cr., 2. 

207. In a case of false charge, the Magistrate gave the ac- 
cused (A) permission under s. 169, Act XXV of 1861, to prosecute 
the complainant (B) for an offence under s, 211, Penal Code. The 
Magistrate tried A^s complaint as one under s. 211, but he subse-* 
quently proved a charge against B under s. 182, Penal Code, and 
punished him under that section. Held, with reference to s. 168, 
ActXXVof 1861, that the Magistrate was wrong in framing the 
charge under s. 182 without the previous sanction of the Criminal 
Court which heard the previous complaint of B.— 13 W. R., Cr., 67. 

208. Where a charge of theft was reported by the Police to 
he false, — liM, that the Magistrate ought to have enquired into 
the charge of theft and passed some orders upon it, before pro- 
ceeding under s. 211, Penal Code, to enquire into the offence of false 
charge.-.16 W. B., Cr., 77. 

209. What was held to constitute false charge under 8 , 211, 
Penal Code.— 19 W. R., Cr., 5. 
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210. A Deputy Magistrate was held to have acted irregularly 
in dismissing a complaint and directing the trial of the complainant 
under s. 211, Penal Code, without recording his reasons for doing 
so, and without examining all the witnesses tendered by the com- 
plainant, or allowing a reasonable time for the attendance of such 
of the witnesses as were not present — 13 W. R., Cr., 37. See also 
16 W. R., Cr., 44. 

S. 213. 

211. A Deputy Magistrate vested with the powers of a Subor- 
dinate Magistrate of the second class is not competent to initiate a 
charge under s. 213, Penal Code. — 6 W. R., Cr., 90. 

S. 214. 

212. A contract compounding a charge of wrongful restraint, 
not allowed to be withdrawn by the Magistrate whoj^punished |tho 
accused criminally, is not illegal and may be sued on with refer- 
ence to the exception to s. 2!4, Penal Code. — 7 W. R., 33. 

213. The offence of voluntarily causing hurt, under s. 323 of 
the Indian Penal Code, is one which may lawfully he compounded, 
and the withdrawal from the prosecution in such a case is, therefore, 
permissible under s. 188 of the Code of Criminal Procedure, lieg, 
V. Jetha Bhala* 10 Bom. H. C. R. 68. 

214. Whenever the words voluntarily,^^ intentionally,^’ and 
^^fraudulently,” dishonestly ” or others, whose definitions involve 
a particular intention, enter along with a specified act into the 
description of an offence, the offence not being one irrespective of 
the intention, is not one which the exception to s. 214 of the 
Indian Penal Code by itself allows to be compounded. The offence, 
to admit compromise, must be one in this sense irrespective of the 
intention, and it must be one for which a civil action may be 
brought at the option of the person injured, instead of criminal 
proceedings. In Shama Churn Bose v. Bhola Nath Butt (VI 
Cal. W. R., 9) it was held by Peacock, C. J., and Jackson, J., that 
there is no law in the Mofussil which requires an injured person 
in any case to institute criminal proceedings before bringing his 
action. Semble, that there is in the Presidency towns {Goona Mul 
V. Sarno Rawe 2 Mad. Jur. N, S. 187, as to the law in England, 
See Well v. Abrahams^ L, Rep., 7 Q. B, 554, and Osborne v. Gil^ 
bert L. R., 85). 
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The offence of voluntarily causing grievous hurt cannot accord* 
ingly be compounded, Regina v, Jetlm Bhala (10 Bom, H. C, Rep.j 
68) disapproved. 

Note, — In conformity with this ruling, the following offences 
were held not compoundable : — 

(a) Criminal breach of trust, Regina v. Lakshman Shenav Gabaji, 
2 Wi Fabmarg 1S7Q, 

{b) Cheating — Regina y, Lakhu Sadashiv,24ith February 

(c) Defamation — Regina v. Nutty, Sth March 1876- 

(</) Enticing away a woman. Regina v. Jetha Bhatnu^ 30i/i 
March 1876. 

In addition to the authorities cited in the present case, Regina 
V. Madan Mohan (VI N. W, P. H. C. Rep. 302) may be referred 
to, ill which it was held that the offence of voluntarily causing 
grievous hurt was not compoundable. See also the ruling 7 Mad. 
TI. C. Rep. 34* in which it is laid down that dishonest misappropri- 
ation of property is not compoundable. Regina v. Rahmat I. R. 

1 Bom. 147. 

215. The offence of assaulting a man and intentionally causing 
grievous hurt does not consist of an act irrespective of the intention 
ai^d cannot be compounded. The assault^^ used in illustration (b) 
to 8. 214 of Act XLV of 1860 does not mean assault as defined 
in the Code. It is to be construed in the general and more ordinary 
sense. Queen v. Madan Mohan. 6 N.-W. P., 3 02. 

216. The offence of kidnapping can be compounded under 
s. 214, Penal Code. 22 W. R. Cr., 26. 

S. 217. 

217. Where a village accountant, and a village Munsiff peon 
had been convicted under s, 217 of the Indian Penal Code of having 
disobeyed the direction of law contained in s. 90 of the Criminal 
Procedure Code, 

Ildd^ that they were wrongfully convicted as not bearing the 
character which raises the obligation under the latter section. 

The direction of law mentioned in s. 217, Indian Penal Code, 
means positive direction of law such as those contained in sa^ 89 and 
90 of Criminal Procedure Code, and cannot be made to extend to 
the more general obligation on every subject not to stifle a criminal 
charge. In the matter of Ramiuibi Nayar. I. L. R., 1 Mad. 266. 
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218. The accused was charged uuder s. 217 of the Indian 
Penal Code, but the charge did not distinctly state what the direc- 
tion of the law was which he disobeyed, and how he disobeyed it. 

Held, that where the accused has been convicted on a charge 
expressed in vague terms, the prosecution on appeal should be limit- 
ed to the particular sense in which the charge has been understood 
at the trial . — Imperatrix v. Baban Khan. 1. L. R., 2 Bona., 14fi. 

S. 218. 

219. It is sufficient for t^ purpose of a conviction under s. 217 
of the Penal Code, that the accused has knowingly disobeyed any 
direction of the law as to the way in which he is to conduct himself 
as a public servant, and that he has done this with the intention of 
saving a person from legal^punishment. It is not necessary to show 
that in point of fact the person so iuteuded to be saved had com* 
mitted an offence or was justly liable to legal punishment. The 
impress v. Amirud-Deen. I. L. K, 3 Calc., 412. 

220. A Kulkarni who makes a false report with reference to 
an offence committed in his village with intent, &c,, is punishable 
under 8.218 of the Indian Penal Code. Reg. y. Maihar Ram- 
chandra, 7 Bora. H. C. R , 64. 

221. A poUcc officer negligently or improperly submitting an 
incorrect report of a local investigation, may be punished under 
s. 29, Act V of 1861, where the proof is insufficient to bring the case 
under s. 218, Penal Code. — 15 W. R., Cr., 17. 

222. A conviction under s. 218, Penal Code, was quashed, 
because the intention with which the prisoner was charged, viz., to 
cause loss or injury to the Sub-Inspector,, was held to be too remote 
to fall within the section, 19 W, R., Cr., 40. 

S. 220. 

223. Proof of an unlawful commitment to confinement, will 
not of itself warrant the legal inference of motive. Knowledge 
that such commitment is contrary to law is a question of fact and 
not of law, and must be proved in order to satisfy the requirements 
of 8. 220 of the Indian Penal Code. Reg. v. Narayan Babaji 
and others. 9 Bom. H. C. B., 346. 

S. 223. 

224. A convict warder is a public servant under s. 323, 
Penal Code.— 7 W. 11., Cr., 99. 
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S. 224. 

225. The punishment for escape from lawful custody under 
s. 234, Penal Code, in a case in which that is one of the offences 
of which the prisoner is convicted, must be in addition to any 
punishment awarded for the substantive offence.— -8 W. R., Cr., 85. 

226. The separate commitment upon a charge under s. 224 
of escape from lawful custody whilst under trial before the Sessions 
Court, was cancelled, the offence being one cognisable by the 
Magistrate.— 17 W. R., Cr., 14. 

227. A person who is detained in custody for the purpose of 
giving security for good behaviour, and escapes from that custody, 
has not committed an offence under s. 224. 7 Mad. H. C. li., 41. 

228. Where a person apprehended on a charge of a cogniz- 
able offence escapes from lawful custody, his liability to punishment 
is not affected by the circumstanca that a competent Court deter- 
mines his offence to be other than that with which he has been 
charged. But if charged with a non-cognizable offence, the police 
officer who apprehends him without a warrant does not have him 
in lawful custody, and his escape is not punishable under s. 224, 
Penal Code.— 24 W. R., Cr., 45. 

S. 225. 

229. A person rescuing a prisoner apprehended by a Police 
Officer as a member of an unlawful assembly, is guilty of an offence 
under s. 225, Penal Code. — 13 W. R., Cr., 75. 

S. 226, 

230. To constitute the offence described in this section, it is 
essential that the prisoner should have been actully sent to a penal 
settlement juul have escaped before his term of transportation ex- 
pired. 4 Mad. H. C. 11., 152. 

S. 228. 

231. Prevarication by a witness may, though it does not 
necessarily, amount to contempt of Court within the meaning of 
e. 228 pf the Indian Penal Code and s. 435 of the Code of Criminal 
Procedure. Reg. v. Jaimal Sheavan, 10 Bom. H, C. R., 69. 

232. Held that refusing or neglecting to return direct answers 
to questions does not constitute the offence under s. 228 ol the Indian 
Penal Code, of intentionally offering insult or causing interruption 
*0 a public servant sitting in a judicial proceeding. v. Pa?idt^ 
hin Vkhoji. 4 Bom. II. C. R., 7. 
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233. Heldt that prevarication while giving evidence does not 
constitute the offence, under s. 238 of the Indian Penal Code, of 
intentionally causing interruption to a public servant sitting in a 
judicial proceeding. Reg. v. Amha bin Bhivrao. 4 Bom. H. C. R., 6. 

384. A party who bids for an estate at a sale in execution with 
knowledge that he is not in a position to deposit the earnest-money, 
obstructs the business of the Court, and is guilty of contempt of 
Court, punishable under s. 228, Penal Code. W. R.^ Sp., Mis., 3. 

235. The Court before which a contempt of Court under s. 179, 
Penal Code, is committed should not deal with the offence itself, 
but should, under s, 163, Act XXV of 1861, after recording a state- 
ment of the facts constituting the contempt of Court and the state- 
ment of the accused person, forward the .case to a Magistrate. — 
11 W. K, Cr., 49. 

236. In a conviction under s. 228, Penal Code, it ought to be 
stated that the Judge was sitting in a (and what) stage of a 
judicial proceeding.— -12 W. E., Cr., 64. 

237. A Magistrate was held to have no jurisdiction in a case 
of contempt of Court committed before a Sub- Registrar who did 
not proceed under s. 435 or 436, Act X of 1872 ; the Sub-Regis- 
trar being a public oflScer under Act VIII of 1S71, his proceedings 
being judicial proceedings within the meaning of s. 228, Penal Code, 
and his Court a Court as defined in Act I of 1872 — 22 W. R., Cr., 10- 

238. A witness is not guilty of an offence under s. 228, 
Penal Code, giving inconsistent evidence and giving evidence reluc*- 
tantly and taking up the time of the Court. — 15 W, R., Cr., 5. 

S. 230. . 

239. It is not necessary, to satisfy the ordinary definition 
of money, that a coin should be a legal tender receivable at 
a value in rupees fixed by law. Gold mohurs which, although 
they do not pass at an absolutely fixed value, yet have a cur- 
rent value, not ascertainable merely by weighing them as lumps 
of gold, but attaching to them as coin, and coins for the time 
being used as money within the meaning of Act XIX of 1872, 
Queeii V. Kunj Behari 5 N. W. P., 187. 

S. 231. 

240. The test of whether a coiu is money or not, is the 
possibility of taking it into the market and obtaining goods of any 
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kind in exchange for it. For this its value must be ascertained 
and notorious. 

Held, therefore, that to counterfeit a coin of the Emperor 
Akbar^s time (which is no longer current) was not an offence under 
s. 230 and 231 of the Indian Penal Code. Reg, v. Ba'pu Yadav and 
Rama TuUMram. 11 Bom. H. C. R., 172. 

S. 239. 

241. S. 239 of the Indian Penal Code is directed against 
a person other than the coiner who procures, or obtains, or receives 
counterfeit coin, and not to the offence committed by the coiner. 
Queen v. Shea Bux alias Sheo Parshad. Ill N.-W. P. 150. 

S. 241. 

242. The gist of an offence under s. 241, Indian Penal Code 
(passing as genuine coin known to be counterfeit), is that, a person 
should deliver or attempt to induce any other person to receive as 

genuine,^' coin known to be counterfeit. Queen Sooruth. 4 N. 
W. P., 62. 

S. 242. 

243. The Court inclined to hold that a cattle-yard which was 
originally walled on four sides, and in one side of which, fallen out 
of repairs, there was a gap stopped with a thorn, was a building used 
as a place for the custody of property, within the meaning of s. 242 
of the Indian Penal Code. Queen v. Dallu, 6 N. W. P., 307. 

S. 266, 

244. The mere possession of weights in excess of the authorised 
standard will not support a conviction under s. 266 of the Indian 
Penal Code; a fraudulent intent must be charged and proved. Reg, 
V, Damodhur Dalji 1 Bom. H. C. R., 181. 

S. 268. 

245. A common gaming house is one which is kept or used 
for profit or gain, and may constitute a public nuisance ; but it 
cannot be held, in the absence of evidence of any actual annoyance 
to the public, that every person who admits gamblers into his 
house, and all persons who game therein, are guilty of public 
nuisance within the meaning of. s. 268 of this Code, Reg, v. Hana. 
^(^gjiet, al, 7 Bom. H. C. R., 74. 

S. 277. 

246. The words public spring or reservoir^^ used in s. 277 
of the Indian Penal Code do not include a public river. The strew- 
ing of branches in a river for fishing purpose, held, therefore, to 
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be no offence under that section. The Empress v. Solodhar 
Poropa.—!. L. E., 2 Cal. 383. 

, S. 279. 

247. The actual driver, and not the owner of the carriage, 
is liable under s. 279, Penal Code, for rash driving. — 14 W. R., Cr., 32. 

S. 282, 

248. Boatmen who ply an unseaworthy vessel, whereby the 
lives of passengers for hire are endangered, should be charged 
under s. 282 and not under s. 336 of the Indian Penal Code. Meg, 
y. Khoda Jagia et. al, 1 Bom. H. C. R. 137. 

S. 283. 

249. The owners of cattle which are driven along a public road 
cannot be convicted under this section when they were not person- 
ally present. 8 Mad. H. C. 11., 9. 

250. The unauthorised repairing of a public road is not an 
obstruction under s. 283, Penal Code. — 7 W. R., Cr., 31. 

S. 285. 

251. Held that the word ‘‘injury” (rashly caused by fire, fee.) 
in s. 285 of the Indian Penal Code includes any harm illegally 
caused to the ^property of any other person, and is not confined to 
injury to the person only. Reg, v. Natha LaiLa, 5 Boin. H. C. R., 67. 

S. 289. 

252. To sustain a charge under s. 289 of the Indian Penal 

Code, there should be evidence not only of negligence but also that 
such negligence would probably lead to danger to human life or of 
grievous hurt. 3 Mad. H. C. R. 33. * 

253. A pony is an animal within the provision of s. 289, Penal 
Code. 19 W. R., Cr., 1. 

S. 290. 

254. The sentence of imprisonment passed in default of the 
payment of a fine inflicted under s. 290 of the Indian Penal Code 
(for committing a public nuisance) should be one of simple, not 
rigorous, imprisonment. 5 Bom. H. C. R. 45. 

255. The omission to keep one’s ponies or buffaloes from 
straying is not a public nuisance under s. 290, Penal Code# — 6 W. R., 
Cr., 71 ; 9 W. R., Cr., 70. 

S, 294. 

256. Merely singing lavanies does not amount to any offence 
unaer this section. 4 Bom. H, C. R. 25. 



Chap. ir. t 6 £ LEGAL COMPANION. [Ths Laws op Mbku.] 21 

93. A man» by the attachment of his organs to sensual pleasure, 
incurs certain guilt : but, having wholly subdued them, he thence 
attains heavenly bliss. 

94. Desire is never satisfied with the enjoyment of desired 
objects j as the fire is not appealed with clarified butter ; it only 
blazes more vehemently. 

95. Whatever man may obtain all those gratifications, or 
whatever man may resign them completely, the resignation of all 
pleasures is far better than the attainment of them. 

96. The organs being strongly attached to sensual delights 
cannot so effectually be restrained by avoiding incentives to pleasure 
as by a constant pursuit of divine knowledge. 

97. To a man contaminated by sensuality, neither thd* Ve'das, 
nor liberality, nor sacrifies, nor strict observances, nor pious auster- 
ities, ever procure felicity. 

98. He must be considered as really triumphant over his 
organs, who, on hearing and touching, on seeing and tasting and 
smelling, what mat/ please or offend the senses, neither greatly 
rejoices nor greatly repines : 

99. But, when one among all his organs fails, by that single 

failure his knowledge of God passes away, as water flows through 
one hole in a leathern bottle.( 1) * 

100. Having kept all his members of sense and actioti under 
control, and obtained also command over his heart, he will enjoy 
every advantage, even though he reduce not his body by religious 
austerities. 

101. At the morning twilight let him stand repeating the 
g&yaJtrl until he see the sun ; and at evening twilight, let him repeat 
it sitting, until the stars distinctly appear ; 

102. He who stands repeating it at the morning twilight, 
removes aU unlcnown nocturnal sin ; and he who repeats it sitting 
at evening twilight, disperses the taint, that has unknowingly been 
contracted in the day ; 


(1) “ Afi water flows through one hole of a bottle.” The ori^ual is more expres- 
sive, and alludes to the custom of carrying water in goat-skins in ludia. The skin is 
sewed together again, just as taken off the animal, and one of the feet is left open for 
the purpose of filling and emptying the skin, which is carrfed on adman’s back ; the 
foot for use being firmly grasped by the hand of the carrier, who thus distributes the 
water at his pleasure. Hence the passage would be more exactly rendered as water 
from one foot of a skin.” 


Chap, ir* 
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103. But he who stands not repeating it in the morning; and 
sits not repeating it in the evening, must be precluded, like a Stldra, 
from every sacred observance of the twice born classes. 

104. Near pure water, with his organs holden under control, 
and retiring from circumspection to some unfrequented place, let 
him pronounce the gd^atrl^ performing daily ceremonies. 

105. In reading the Veddngas, or grammar y prosody, mathe^ 
maiichSy and so forth, or even such parts on the V6da as ought 
constantly to be read, there is no prohibition on particular days ; 
nor in pronouncing the texts appointed for oblations to fire : 

106. Of that, which must constantly be read, and is there- 
fore called Brahmasatra, there can be no such prohibition ; and the 
oblation to fire, according to the Veda, produces good fruit, though 
accompanied with the text vashat, which on other occasions must be 
intermitted on certain days. 

107. For him, who shall persist a whole year in reading the 
Vekla, his organs being kept in subjection, and his body pure, there 
will always rise good fruit from his oferings of milk and curds, of 
clarified butter and honey. 

108. Let the twice born youth, who has been girt with the 
sacrificial cord, collect wood for the holy fire, beg food of his rela- 
tions, sleep on a low bed, and perform such offices as may please 
his preceptor, until his return to the house of his natural father. 

109. Ten persons may legally be instructed in the Vthla : the 
son of a spiritual teacher ; a boy who is assiduous ; one who can 
impart other knowledge; one who is just; one who is pure; one 
who is friendly; one who is powerful ; one who can bestow wealth; 
one who is honest ; and one who is related by blood. 

110. Let not a sensible teacher tell any what he is not 
asked, nor what he is asked improperly ; but let him, however 
intelligent, act in the multitude as if he were dumb ; 

111. Of the two persons, him, who’ illegally asks, and him, 
who illegally answers, one will die, or incur odium. 

112. Where virtue, and wealth sufficient to secure it, are not 
found, or diligent attention, at least proportioned to the holiness of 
the subject, in that soil divine instruction must not be sown : it 
would perish like fine seed in barren land. 
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of the great chapters of a Code. 

30. The inference from such considerations as well as from 
the general practice of mankind is, that neither the purely abs- 
tract principles involved in laws, nor their historical relations, 
however necessary a study of these may be for their full compre- 
hension, and for their scientific reconstruction, afford a safe or 
convenient basis for their arrangement. The great necessary 
relations in society which the laws do not create, but only regulate, 
are those which, . combining the largest collections of naturally 
connected doctrines, suggest the best working plan. The State, 
moreover, docs not and cannot as such come forward in its law- 
making capacity until society is already formed and toleraldy well 
advanced in a rudimentary civilization. Its very existeucc as a 
political power presupposes a community already by comtnou con- 
sent submitting in many things ‘ to fixed law's. "What the sove- 
reign-power, wherever it resides, has under these circumstances to 
do is, first, to provide for its own continued existence, and next for 
that of the society, by cheeking the disruptive force of private vio- 
lence. The acquisition and devolution of property must already 
have become subject to customary rules before law in the strictest 
sense becomes possible. The governing ideas are modified and 
defined rather than created by legislation. The family in some 
form must have been coeval with, if not prior to, distinct personal 
ownership. In its essence it involves a set of relations but very 
partially amenable to external coercive regulation, but its con- 
tinuity of existence brings it into connexions with property which 
at first arc recognized and then regulated. 

31. In all these cases the State has to deal with relations 
conforming to regular types of a permanent or at least durable 
existence, and susceptible of strict regulation. In the great field 
of personal obligations the power of legislation as bearing on the 
essentials is comparatively limited. The natural instinct of freedom 
asserts itself in making b^gains, and there is no interest of the 
community in general to be served by checking its indulgence. The 
law here is concerned rather in facilitating than in controlling the 
action of individuals. But if one fails in the duty he has under- 
taken to another, the State intervenes, and by force»corapels him 
to perform this duty, as it would one directly imposed in the 
public interest, or else to render an equivalent. The iutervention 
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mustj however^ be called for. No interest of the community is 
so directly touched that the State should voluntarily step in to 
repress a breach of contract. Nor is it concerned^ without in- 
vitation, to enforce redress for the large class of wrongs^ ranging 
from inappreciably petty injuries at one end of the scale up to 
ofifences at the other. The public is but remotely interested in 
the contentions that arise from this source, in which, too, as in 
cases of contract, the right or wrong is seldom all on one side. 
The general characteristic of both classes of obligations is that they 
can be satisfied by a money-payment, — liquidated or unliquidated 
damages, — if not, then by some stipulated or compensatory act 
enforcible in a like way, from whichever source the obligation has 
sprung. Here the connecting link which associates cases other- 
wise very diverse is the substantial identity of the remedies, as in 
family-law it is the identity of physical and moral relations, and 
in the law of property the identical nature of the material objects 
of men^s rights and duties. 

32. The law of personal capacity lies rather collateral to, 
than in any relation of logical antecedence or sequence to, the 
other great branches of the law. We may regard the impersonated 
State as either addressing its commands only to persons of parti- 
cular conditions,*^ as alone conceived able to obey them, or to the 
whole body of citizens, with following clauses of exception in 
favour of those deemed incapable of performing the duties imposed 
on each man in general. In a Code recognizing caste or other 
distinctions of race or birth as stamping an immutable legal 
character on every subject from the first, the law of status in this 
sense, and the legislation determining it, might properly take 
precedence of other private laws. It would define certain domiu- 
ant capacities by which the whole operation of the laws of property, 
family, and obligations would be pervaded and modified at every 
step. But in a system accepting as a principle the possibility of 
indefinite changes of personal condition a different set of consider- 
ations prevail. We are not met at every turn by an enlarged 
capacity attending a high caste or a denninutio cupitis caused by a 
low caste : capacity for rights and duties presents itself as generally 
uniform, subject only to particular exceptions requiring special 
discussion. Thus, physical imbecility due to age or sex, mental, 
iiB in the case of lunacy, and disabilities arising from a foreign 
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FEBBUABY, 1881. 

We beg to acknowledge with thanks the receiptj from Mr. D. E. 
Cranenburgh, of the first part of his Unrepealed General Acts 
of the Governor-General in Council.^^ It contains the unrepealed 
Acts of the years 1831^ to 1860, with important notes. Among the 
contents, we notice the Penal Code, the Police Act, the Whipping 
Act, the Succession Act, the Minor's Act, the Copy-Right Act, the 
Certificate Act, &c. This part contains 540 pages, and was punc- 
tually issued within the first week of February, as promised. We 
have been told that the other parts will come out as regularly as 
the first one. We think no legal practitioner should miss this 
opportunity of availing himself of a complete set of these Un- 
rcpealed Acts by paying Rs. 4-8 monthly, for a period of six months 
only. We need not add that the publication is an exceedingly 
cheap and useful one. 


Of all the commentaries on the Specific Relief Act, the one 
lately published by Mr. Venkatrao Ram Chandra is decidedly the 
best. Although the Act itself does not extend over more than 
24 pages, the notes are so numerous that the above work contains 
upwards of 650 pages. It seems that everything that long experience 
and untiring care could do to make the work perfect of its kind has 
been done. We have no hesitation to recommend it to our readers 
as a very valuable work of reference. The price of each copy is 
Rs. 10-8 only ; and the books may be had from the Manager, Seram- 
I pore Book Depot. In support of our remarks we make the following 
extract at random : — 

(i) The effect of dismissirkj sl suit for specific performance. 

29. The dismissal of a suit for specific performance of a con- 
Barof suit tor breach after t**act or part thereof shall bar the plaint- 
dismissal. right to sue for compensation^ for the 

breach of such contract or part, as the case may be. 

i ^ 
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Has hitherto been the practice in Equity to Restrain an action at Law 
A f. with a prior decree between the parties in a suit for specific per- 
(q) ; Ji^an action by a vendor whose bill for specific performance has been 
lUtossed fo^lwant of title (r) : but, in general, the dismissal of the vendor’s bill has not 
interfered' With his right to bring an action ; nor has it been considered necessary, al- 
though not unusual, to state in the decree that the dismissal was without prejudice to the 
legal right, (s) 

But the present section is a departure from tho rule of English law. Here, in 
India, the Courts are both Courts of Law and Equity, and consequently all remedies on 
a contract can be exhausted in one and the same Court, and, therefore, the intention of 
the Legislature is that only one suit should be brought for the uon-performauco of a 
contract. Under s. 7 of the former Civil Procedure Code (/\.ct VIII of 1859), which was 
in force at the time when the Specific Relief Act was passed, every suit must include the 
whole of the claim arising out of tho cause of action, and if a plaiutill relinquished or 
omitted to sue for any portion of his claim, a suit w'ould not lie for the portion so relin- 
quished or omitted. The corresponding provisions of the new Civil Procedure Code are 
very much the same, and arc contained in sa. 42 and 43 of Act X of 1877. If the cause 
of action consist of a claim for specific performance of a contract and for damages for 
the breach of it, a plaintiff must, under the Civil Procedure Code, sue for both ; 
and if he omit or intontioually relinquish to sue for either, he cannot afterwards sue for 
the other, unless he has obtained the leave of the Court before tho first hearing. 

If a suit for tho specific performance of a contract was decided previously, and if 
that decision bar a plaintiff’s right to sue for compensation for tho breach of such con- 
tract on the ground of rcB judicata under s. 13 of Act X of 1877, then it is evident that 
tfie section suh-judicc has no operation in such cases. 

The present section must, therefore, be applied to cases where separate actions can 
be brought under the Civil Procedure Code fur specific performance of a contract or 
part thereof, and for damages for tho breach of suck contract or part ; and in such cases 
the dismissal of a suit for sj^ccijic performance bai’s a suit for damages. Again, the 
dismissal of a suit for the specific performance of a part of a divisible contract w^ill bar 
a suit for damages for the breach of such part ouly, but wdll not bar a suit for the 
specific performance of any other part of it, or for damages for the breach of such 
other part. As for divisible contracts, see ante, s. IG, and tho notes thereunder. 

As regards the construction of this section one might argue that the nature of 
dismissal is not mentioned in this section, iior is the term explained anywhere in tho 
Act; that a suit may be dismissed under any of«the hh. 97, 98, 102, 107, 136, 157, 370, 
and 455, of the Civil Procedure Code (Act X of 1877) ; and that consequently it might 
seem that whether a suit for the specific performance of a contract or i)art thereof 
dismissed on the merits of a case or otherwise, yet the jdaintiff would lose his right to 
sue for compensation for the breach of such contract or part. But evidently this could 
not have been the intention of the legislature. 

Indian Decision. 

As in a former suit brought by tho preB cii|; d efendant for specific performance of the 
same contract, plaintiff (who was defendant there) had resisted successfully and without 
qualification, he could not afterwards treat tho contract as subsisting. — SJieo Pergah 
and another v. Injorc Teivaree, 21 G. W. R., C.R,, 483, 2 ^cr Phear and Morris, JJ. 


(q) Reyviflds v. Nelson, 6 Madd, 290. (r) ilf’ Namara v Arthur, 2 Ba. & B. 353* 

(s) Sugden's V. and P 14th Ed, 235 el scq., Part’s V. and P., 5th Ed., 972 and 1123; 
See Wedwood v, Adams, 8 Beav. 105. 
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^ N,.W. P. HIGH COURT. 

The 17tii November 1879. 

Before Sir Robert Stuart, Kt, Chief Justice, and Mr, Justice Oldfield, 
Bhupal(I) (Defendant) 
versus 

Jag Ram (Plaintijf), 

Condition against alienation — Mortgage, 

Held that where a person Btipulates generally not to alienate his property, he does 
not thereby create a charge on any particular property belonging to him(2). 

The following judgments were delivered by the Court 
Stuart, C, J , — In this case one Jawahir, in the course of execu- 
tion of a Small Cause Court decree against him at the suit of the 
plaintifF, had, by a petition in the excution department dated the 19th 
December 1871, agreed to pay the debt by yearly instalments,,and the 
petition then proceeds as follows : ‘‘ In case of default I shall pay the 
amount of both the decrees in a lump sum : I shall not alienate my 
own property and that of my father until the amount of both the 
decrees has been paid : if I do so, I shall first pay the amount of 
the decrees: the first iiistaltncnt shall fall duo iu the month of 
Baisakh, Sarabat 1920.^^ It is contended that this has the effect 
of constituting a valid lien by hypothecation iu favour of the 
plaintiff, and that therefore a subsequent sale to Bliupal, the 
defendant, was invalid. But snoli a coutentiou cannot be allowed. 
The agreement contained in the petition is not evidence of any 
hypothecation, not even of a verbal one, but simply an arrangement 
that the property should not be alienated till the debt was paid. 
In fact, such an agreement goes to disprove that any mortgage 
or hypothecation was made, or even intended by it, for the very 
fact of an undertaking not to alienate ^ shows that neither the 
property itself nor any interest iu it had actually passed to the 
plaintiffj which, if there had Ijceu a good and valid hypothecation, 
must have occurred. The sale, therefore, to the defendant, ap- 
pellant, cannot be impngned. The present appeal must be allowed, 
the decrees of both the lower Courts arc reversed, and the suit dis- 
missed with costs iu all thq^Cpurts. 

(2) For other cases iu winch it w.n holtl that a iiicro covenaut not to alioiiato does 
not amount to a mortgage, pco (itmoa Shi<fh Ilo'i-'tinn, f* L. It., .J Calc,, 3:36 ; 

Biik&h V. Sookh DcOf 11. 0. R , N . R., ISCy, p. 05 ", C'/ioniicc Lull y, Pn/IiUflwun 
Smyh, H. C- R*» N.-W. P., 1868, p. 270. • 
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CALCUTTA HIGH COURT. 

FULL BENCE 

The 6th September 1880. 

Present : 

The Hon* hie Sir Richard Garths Kty Chief Justice , and the Hon* hie C. Pon- 
iifex, G, G. Iforris, R, G. MiUe)\ and H 2\ Prinsepf Judges. 

Limitation^Suit for arrears of rent — Act VIII of 18C9 (B, C.f 

s. 29. 

Kashi Kant Bhuttacharji, Defendant, Appellant, 
versus 

lloHiNi Kant Bhuttacharji, Plaintiff, Res 2 '>ondenU 

The last day on which a suit Cor the recovery of arrears of rent can be instituted 
under s. 29 of Act VIII of 18C9 (B. C.) is the last day of tho third year from the 
close of the year in w'hich the rent became payable. Ilcld also that the word “arrear'^ 
in 8. 29 means “ rent in arrearf and that rent in arrear becomes duo ou the last 
day of tho year iu which it is payable, that is, at the last moment of the lime which is 
allowed to the tenant for payment. 

The case was referred to the Full Bench by Morris and Prinsep, 
J. J., with the following remarks : — 

Reference. — We arc called upon to decide iu this second appeal 
whether a suit for arrears of rent of 1280, or of any portion of it, 
brought ou the 30tli Assar 1281, (corresponding with July 13th, 
1877) is not barred^by limitation under the terms of section 29 of 
the Bengal Rent Law, Act VIII (B. C.) of 1869. 

The plaintiff respondent's pleader relying on the judgment of 
a Division Bench of this Court in the case of IVomesh Chunder 
Bose V. Siirju Kanio Roy Ghowdhary, 6 Cal. L. U. 49, at first 
contended that the present suit, so far as it relates to rent of 1280, 
could be brouglit at any time within 1281. But on its being point- 
ed out that in this case the defendant was under a contract to pay 
the rent by instahiieiits iu the months of Assar, Assin, Pous, and 
Cheyt, he admitted that this judgment did not support him so far 
as this suit related to the rent payable in three first named months, 
but he argues that it is strictly aptdicablc in respect of the rent 
payable in Cheyt. 

On reference to the judgment in question it appears to us to be 
undoubtedly an authority for the proposition that a suit for the rent 
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of Cheyt 1280 can be brought at any time before the close of 1284*. 
But with all deference to the learned Judges who delivered that 
judgment, we cannot concur in the construction which they put 
upon the terms of s. 29 of the Bent Law. 

It appears to us that following the construction placed both by 
the Courts in England, and by the Imperial Legislature, on terms 
similar to those used in s. 29 of Act VIII of 1869 of the Bengal 
Code, a suit for arrears for rent of the entire year 1280, or of the 
last instalment of that year, cannot be brought after three years, 
calculated from the last day of 1280. 

We do not agree with the learned Judges who decided the 
case reported in 6 Cal. L. B., 49, that the rent of 1280 supposing 
it to be payable in one payment, would not be due until the first 
By sack 1281. It would, in our opinion, be due or payable on the 
last day of 1280, that is, on the last day of Cheyt of that year. 
The correct rale for interpreting the terms used in s. 29 seems to 
us to be that which is contained iu the Limitation Acts of J877, 
and in clauses 2 and 3, s. 3, of the General CLuses Act (1 of 1868), 
viz., that in calculating limitation or determining a particulai period, 
the first day of that period should be excluded, and the last day 
included. Moreover, it has been held by the Courts iu England 
(see Maxwell on Statutes, p. 310) when “the particular period was 
one month, corresponding with that from which the computation 
began is excluded, so that two days of the*samc number are not 
comprised in it.^^ 

It is true that the Acts of the Imperial Legislature, to which 
we have referred, do not apply to the Bengal Rent Act, but there is 
nothing in that Bent Act^ which is opposed to such a construction, 
and iu our opinion the general principles which regulate the inter- 
pretation of expressions similar to those contained in s. 29, should be 
applied also to that special law. Tbi re is nothing iu the Rent 
Law which makes it exceptional iu this respect. 

In the present case therefore, we are of opinion that limitation 
commenced to run from the last day of Cheyt 1280, when the 
instalment payable on that date became due, but that in calculating 
the term of three years that day must be excluded. A suit for that 
instalment could not be brought until the 1st Bysack 1281, and 
might be brought not later than the last day of the period of three 
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years from tlie last day of Cheyt 1280, calculated according to the 
Gi^gorian Era. 

This question, as aflfecting the period within which suits for 
arrears of rent may be instituted, is of great importance, and calls 
for immediate decision. We desire, therefore, the authoritative 
ruling of a Full Bench on the following point 

What is the* last day on which a suit, for the recoveiy of ordi- 
nary arrears of rent, that is, rent payable yearly at the close of the 
year to which it relates, can be instituted under section 29 of Act 
VlII (B. C.) of 1869 ? 

The Full Bench delivered the following 

Judgment. — We think it clear that the last day on which a suit 
for the recovery of arrears of rent can be instituted under the 
section referred to, is tlic last day of the third year from the close of 
the year in which the rent became payable ; and as in this case the 
rent w'as payable in the month of Cheyt l.iSO, and the defendant 
was bound to pay it before the close of the last day of that month, 
the plaintiff must have brought his suit within three years from that 
day. 

Wc do not quite understand the reasons upon which the case 
of Womesh Chunder Bose v. Siirja Kanfo lio/j, G C. L. R., 49, pro- 
ceeded, It seems to have been considered by the learned Judges 
in that case, th^t an arrear of rent docs not ])coomc due until the 
day after that on which, by the terms of the holding, the rent is 
payable. But this, wq think, is a fallacy. The rent becomes due 
at the last moment of tlic time which is allowed to the tenant for 
payment. If it is not paid within that time it becomes an arrear, 
and continues an arrear until it is paid. 

The word arrear^' in section 29 of the Rent Act means rent 
hi arrear;” and that rent in arrear would undoubtedly become due 
on the last day of the year in which it is payable. 

The judgment, therefore, of the lower Appellate Court will be 
modified, by limiting the sura which tlic plaintiffs arc entitled to re- 
cover, to the rent which became due in the year I;i81 and 1282. 

We think that the appellant should-wly have his proportionate 
costs of the hearing before Mr. Justice Morris and Justice Prinsep, 
but that he is entitled to the full costs of this hearing. 
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Calcutta high court. 

The 22nd January and 9th March 1880. 

Before Sir Ricltard Garths Kt , Chief Justice^ and Mr. Justice Pontifex, 

Bemola Dassee(I) {Plaintiff) 
versus 

Mohim Daqsee and others ( Defendants ), 

Hindti Law^ Joint Family^ — Dayabhaya — Joint Finally Business — Tower 
of Managing Member to hind Members of Varincrsliiji, 

Adult members of an uudivided Hindu family governed by the law of the Daya- 
bhriga, who have an interest in a family business carried on by the managing member 
of the family, and who are maintained out of the profits of such businosH, must, in the 
absence of evidence, be taken to possess the knovHodge, that the business might require 
financing, and to have consenfed to such financing. Where, therefore, a managing 
member of such a family-, in cainying on the f.iinily business, obtiuns an advance uecca- 
sary for the purpoaos of the bu.unci's by pledging the joint family-property, the mort- 
gage is binding on all the luombeis of the iKutneibhi]». 

Garth, C. J. {roiit[fe:i\ J., concurring) — 

The question we have to decide in this appeal is^ whether 
two adult ladies, who arc the widows of two members of an un- 
divided Hindu family governed by the law of the Dayabhaga, are 
hound by a mortgage of joint family-property made by the surviv- 
ing brother and managing member of tlic familw, as to which 
they allege they w^cre not consulted, and by the giubsequent decree 
for sale in a suit by the mortgagee against the managing member 
as sole defendant. 

The plaintiff, who is one of the two ladies above mentioned, 
the other of them being a defendant in the same interest with the 
plaintiff, by her plaint prifj’s, tliat lier rights in the mortgaged 
premises may be ascertained and declared ; that it may be declared 
that her share is not affected by the mortgage ; that the decree in 
the mortgage suit may be declared fraudulent and void as against 
her; that an account may be taken of the rents and profits, and 
her share ascertained and paid ; and that the mortgaged proi^crty 
may be partitioned. 

If the case turned on a question of joint family-property pure 
and simple, it would be doubtful whether, apart from consent, 


(1) Vide I. L. R., 5 Calc. 792. 
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the plaintiff would be bound by a mortgage ma*de by the manag- 
ing member alone, or by a decree on the mortgage obtained against 
the managing member as sole defendant, even though the mort- 
gage was made for a debt in respect of which she was liable jointly 
with the managing member. 

It is certainly doubtful, under the law of the Mitakshara, where 
a member of a joint family before partition has no definite share, 
whether an adult would be bound by the mortgage or alienation for 
necessary purposes by the managing member of the family. — See 
Sheo Biinshi Koer v. Slieo Prosad Singhj{\) and if there is any 
difference in this respect between the law of the Mitakshara and 
the law of the Dayabhaga, it would seem to be still more doubtful 
under the latter. The question to be determined in this case, 
however, is not in our opinion a question of joint family-property 
pure and simple, for it is materially affected by other circum- 
stances. 

Ramlocbuii Soor was the father of Obhoy Churn, Sree Churn, 
and Gour Churn. During his lifetime Raralochun carried on business 
in Calcutta in partnership with a third person, whom and whose 
representatives we shall hereafter refer to as the independent part- 
ner. During Ramlochuu’s life the properties to which this suit 
relates were purchased, and two of those properties were actually 
purchased in the names of Ramlochun and the independent partner. 
Raralochun died iBorc than fourteen joars ago intestate, and his pro- 
perty and his share in the partnership business 'were inherited by his 
threesons, who conducted and managed the same, Obhoy Churn, the 
plaintiffs husband, died in 1868, intestate and without issue ; and 
Sree Churn died in 1872, intestate and without issue, leaving a widow, 
who is a defendant to this suit in the saihe interest with the plain- 
tiff. After the death of Obhoy Churn and Sree Churn, Gour Churn 
continued to manage the family share in the partnership and the 
joint family-property, and he and his brother's widows continued 
to live as au undivided family, the profits of the family share in 
the business being blended with the income of the joint family- 
property, and employed for the benefirahd maintenance of the joint 
family, for we Agree with the lower Court in altogether disbelieving 
the evidence adduced by the plaintiff, meagre as it is, as to her 


(1) L. R., 6 1. A,, 88, at p. 101. 
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withdrawing from® the businesB, or altering her position with respect 
thereto. The business had for years been financed by the defend- 
ants. In 1874, the amount due to them was over Rs. 21,000. The 
business had pressing need of further advances, and application was 
made to the defendants, who agreed to make advances, but insisted 
upon having security for the Rs. 21,000, and for further advances 
up to Rs. 31,000 on the whole. In March 1874, Gour Churn and 
the independent partner executed a mortgage accordingly, which 
not only covered the joint family-property in respect of which this 
suit is instituted, but also property of the independent partner. 
Upon the execution of the mortgage a further advance was 
made. 

In June 1876, there was a balance due on the mortgage of over 
Rs, 29,000. On the 8th June 187G, the mortgagees instituted a 
suit on the mortgage against Gour Churn and the independent 
partner, and on the 17th August, they obtained a decree, and under 
it one of the properties purchased by Ramlochun has been sold ; 
but the purchaser has not been made a party to this suit. 

The suit, iu fact, except so far as it asks for partition, which wc 
consider is asked for merely as a secondary relief, seeks only for a 
declaratory decree. It is apparent from the forgoing circumstances, 
therefore, that this is not simply a case in which Gour Churn mort- 
gaged joint property as the managing member of the family. These 
ladies continued to be interested in the business ; they must be 
taken to have known that it was financed by *the defendants, and 
that it required advances ; they allowed Gour Churn to stand for- 
ward as the ostensible owner of the family share ; they parti- 
cipated in, and were maintained out of, its profits, and they were, 
in our opinion, certainly liable for the debts of the business. As 
authorised manager of the family share in the business, Gour 
Churn was clearly capable of making all necessary business con- 
tracts. Did it lie within his power as such manager to raise 
moneys necessary for the business (as to which there is no question) 
by mortgaging the joint family-property ? 

If the joint family-property can be considered as partnership 
property belonging to the family share of the business, we think 
there could be no doubt that he could pledge it. Mr. Justice 
Lindley, in his book upon partnership, states the English law, which 
in this respect is founded on reason and convenience/ as follows 
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The T/yriter is not aware of any decision in ■vf'hich an equitable 
mortgage made by a partner by a deposit of deeds relating to partner- 
ship real estate has been upheld, or the contrary ; he can there- 
fore only venture to submit, that such a mortgage ought to be held 
valid in all cases in wliich it is made by a partner having an im- 
plied power to borrow on the credit of the firm/^ (Page 229, 
1st edition.) 

Ill this case Gour Churn certainly had an implied power to 
borrow on the credit of the joint family as partners in the firm ; also, 
we think, he had power to borrow on the credit of the joint family 
as a joint family for the purposes of the firm. A joint family 
carrying on a business is necessarily a peculiar kind of partnership. 
It does not cease on death ; but the shares in it arc inheritable along 
with the shares in tlic joint family-property. We agree with the 
decision at page 51, Appendix 1, of the first volume of the Bombay 
High Court Reports (approved at page 471 of the first volume of 
Indian Law Reports, Calcutta Series), In that case the following 
propositions were stated as law (pages 71 and 72): — '^Thc 
power of a manager to carry on a family trade necessarily implies 
a power to pledge the property and credit of the family for the ordi- 
nary purposes of tliat trade. Third parties, in tlic ordinary course of 
hondjuh trade dealings, should nob bo licld bound to investigate the 
status of the family represented by the manager whilst dealing wdth 
him on the credit of the faiidly-property. Were such a power not 
implied, property in a family trade, which is recognized by Hindu 
law to be a valuable iuhcritance, w ould become pi’aetically valueless 
to the other members of an undivided family, Avliercver an infant 
was concerned, for no one would deal w ith a manager, if the minor 
were to be at liberty, on coining of a^e, to challenge, as against 
third parties, the trade transactions which took place during his 
minority. The general benefit of the undivided family is considered 
by Hindu law to be paramount to any individual interest, and the 
recognition of a trade as inlicriiahle property renders it necessary 
for the general benefit of tlic family tha^ the protection which the 
Hindu law generally extends to the i^itercsts of a minor should be 
so far trenched upon as to bind him by acts of the family manager 
necessary for the carrying on and consequent preservation of that 
family-property ; hut that infringement is not to be carried beyond 
the actual necessity of the casc.^' 
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In tlie present*case the question of necessity or propriety docs 
not arise. And we can see no difference in respect of the law as 
laid down between families governed by the law of the Mitakshara 
and the law of Dayabhaga. But it is objected that the Bombay 
case relates only to the power of the manager to bind infants, and that 
it is no authority for the proposition that he can also bind adults, 
and no doubt that is so. But, having regard to the observations 
ill that case as to the peculiar nature of a joint family business, 
and the opinion expressed by Mr. Justice Lindlcy in his book, with 
which we also agree, we think that the manager had at least power, 
for the necessary porposes of the business, to make an equitable 
pledge of the joint family-property which would bind the plaintiff. 

The circumstances of the case do not, in our opinion, render 
it necessary for us to express an opinion whether the plaintiff is 
bound by the decree in the suit to which she was not a party. The 
plaintiff is, in our opinion, distinctly liable for the debt, and hound 
by the pledges. She now sues without making any offer to pay 
off the debt. She is seeking the aid of equity without offering to 
do equity. If she had made such offer, she might perhaps have been 
entitled to have the decree re-opened and the accounts retaken, for 
the purpose of giving her an opportunity of redeeming. She is 
either bound by the decree in the mortgage suit or not. If she is 
bound, we cannot interfere. And if she is not bound, we ought not 
to interfere by making any declaration, except upon the condition 
of her offering to pay the debt for which she is liable. 

As she has made no such offer, wc must confirm the decree of 
the Court below, and dismiss the appeal with costs on scale No. 2. 

We may add that we arc the more inclined to arrive at this con- 
clusion, because we think it a highly suspicious circumstance that 
the lady was not examined by commission or otherwise, and has 
not ventured to affirm that she was not cognizant of and consulted 
with respect to this mortgage. Although we affirm the decree of 
the Court below, wc think it is necessary for us to say that we 
do not concur in the doubt expressed by the learned Judge at the 
end of his judgment as to ^whether the plaiutiff^s suit would lie at 
all ; for this case being governed by the Dayabhaga, the plaintiff 
would be entitled to a definite share in the joint property. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 

The 10th February 1880. 

Before Mr, Justice Morris and Mr. Justice Prinsep, 

Roshun Doosadh(I) and two others 
ve^'siis 

^ The Empress. 

Previous Conviction — h'relevant Evidence of Charojcter — Quantum of 
Punishment — Evidence Act (i of 1872), s. 54. 

In charging the jury upon the trial of a prisoner for being dishonestly in the posses- 
Bion of stolen goods, the Judge directed the jury to consider the proof of previous 
convictions for theft as evidence from which inference might fairly be drawn as to the 
character of the accused. 

lieldj that this amounted to a misdirection ; for, though s. 54 of Evidence Act de- 
clares that “ the facts that the accused person has been previously convicted of an offence 
is relevant,” yet the same section also declares that the fact that he has a bad character 
is irrelevant,” .and that the evidence was irrelevant and inadmissible. 

Except under very special circumstances, the proper object of using previous convic- 
tion is to determine the amount of punishment to be awarded, should the prisoner 
be convicted of the offence charged. 

Prinsep y /. {M orris y J., concurring). — Wc think that there 
must be a new trial in this case. 

The three persons were charged, under s. 411 of the 
Indian Penal Code, with having dishonestly been in possession 
of certain articles claimed by the complainant, as property 
stolen from his house. A dohur and pugree were found with 
the prisoner lloshun. The complaiaant and a friend identified 
these as the property of the former. Roshun, on the other hand, 
stated that they were his, but that statement was unsupported 
by any evidence. The Sessions Judge vv^s quite correct in putting 
it to the jury, to say whether there is any reason to believe that 
they (the complainant and bis friend) have made any mistake;” 
but he was clearly wrong in adding, the fact that he (Roshun) has 
been twice imprisoned for theft is also not without its weight, and 
should be taken by you into consideration when deciding as to the 
credibility of the evidence of identific^ion.^^ S. 54 of the Evidence 
Act, though it declares that *^the facts that the accused person 
has been previously convicted of an offence is relevant,” also 


(1) I, L* R, 5 C»Jc- 768. 
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declares that ^‘tlfe fact that he has a bad character is irrele- 
vant/^ except under certain circumstances, which do not exist 
in the present case. The evidence of the prisoner's previous 
convictions has been treated by the Sessions Judge as evidence 
of his character, which he has told the jury to consider in 
determining the value of his claim to the property found in his 
possession. In this respect the Sessions Judge has clearly misdirect- 
ed the jury, because this evidence was irrelevant inadmissible. 
He should have merely pointed out to the jury the conflicting claims 
to this property, and called upon them to determine which they 
believed, at the same time reminding them that the prisoner was 
entitled to the benefit of any reasonable doubt. We think that 
the prisoner Roshun has been prejudiced by this error, and that 
he ought to have a re-trial. Except under very special circumstances, 
none of which arise here, the proper object of using convictions is to 
determine the amount of punishment to be awarded, should the 
prisoner be convicted of the oflFence charged. 

Re-irial ordered. 

CALCUTTA HIGH COURT. 

The 7th May 1880. 

Before Mr, Justice Jackson and Mr, Justice Tottenham. 

In the Matter of Monohur Mookerjeb(I) (Eetitioner).{T) 

Executor hy ImpUcation-^Probate-^Reference^High Court a Court * 
of Concurrent Jurisdiction — Indian Succession Act^A of 1865), ss, 182, 
264 — Code of Civil Procedure {Act X of 1877), s. 617. 

Where A, under the terms of a will, although not expressly appointed an executor, 
was directed to receive and p^ the testator’s debts, and to get in and distribute hU 
personal estate, — 

Uddt that A must be taken to have been appointed under the will an executor 
by implication. In the goods of Uaylid^Z) followed. 

The order made by a District Judge on an application for probate not being a final 
order, cannot be referred for the opinion of the High Court under s. 617 of the Code 
of Civil Procedure. But the Court will, under certain circurusfcanoes, entertain such 
an application, as a Court of concurrent jurisdiction under s. 268 of the Indian Suc- 
cession Act. * 

~~ (1) I. L. R., 5 Calc. 7r>6V 

(2) Ueferenoo No. 8 of 1880 by J. P- Grant, Esq., the District Judge of Hoogbly, 
under s. 617 of the Civil Procedure Code; referred on the 16th April 1880. 

The sections quoted from the Indian Succession Act will bo found in the 
Hindu Wills Act (XXI of 1870), s. 2. (3) L. R., 1. P. aijd M., 21. 
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An application was made in this ca^e by one Monohur Mooker- 
jee for probate of the will of his father llajkissen Mookerjee^ de- 
ceased. The petitioner eontended He was entitled to sueh probate 
under the terras of the will, whieh appointed him an executor by 
implication under s. 182 of the Indian Suecession Act, The 4tb, 
5th, and 8th paragraphs of the will were as follows : — 

That whatever amount shall remain due to me under the 
terms of the. dill of gift from any eldest discarded son Hurry Hur 
Mookerjee, on account of family expenses, religious expenses, and 
building expenses, or whatever amount that shall remain due under 
decree from him, shall be realized and received either amicably or 
through Court by my second son Monohur Mookerjee. 

That whatever amount is receivable by me under khatta-books, 
the amount I have in cash in tahvil, or treasury, whatever amount 
shall be realized by law-suits, &c., within nine years after my 
demise, and tlic amount that shall remain unrealized, which become 
receivable within the said nine years, and which shall be received 
at any time either amicably or through Court of justice, shall be 
received and obtained by Monohur Mookerjee, 

‘^That Monohur Mookerjee shall receive the profits of tlie en- 
tire properties specified in Schedules Nos. 1, 2, and 3, annexed to 
this my will, for nine years from the date of my death, after paying 
Government revenue, law charges, and establishment expenses, &c. ; 
that he shall therefrom pay my debts and legacies made by me un- 
der this will; tliat foy other sons shall not be able to lay any 
claim whatever at any time to the said nine years^ profits 
and arrears of rent, and they sliall not be able to call for any ac- 
count tlicrof ; and that lie, Monohur Mookerjee, shall, after the 
expiry of the said nine years, make over the properties specified in 
the schedules annexed, to the different parties to whom they have 
been disposed by this will.^*' 

The District Court, before wliom the application was made, 
being in doubt whether, under the terms of the will, the petitioner 
could be taken to be an executor by implication under the will, 
referred the case for the opinion of the High Court. In his letter 
of reference the Judge observed: According to 8.182 of the 

Succession Act and its illustrations, it would appear that a necessary 
implication of appointment of any person as executor can only be 
in cases wlicre. an express appointment of some other person as 
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executor has been made by the testator/' The learned Judge also 
referred to the following cases the goods of Jones(l) and in the 
goods of Toomy, (2) 

The Advocate-Qeneral (Mr. G. C. Paul) for the petitioner. — 
The District Judge was in error in making this reference under 
s. 617 of the Code of Civil Procedure. The order granting or refus- 
ing probate would not be a “ final order'' as contij|^plated by that 
section, therefore no reference could be made to the High Court. 
By the last clause of s. 264 of the Indian Succession Act the High 
Court can exercise concurring jurisdiction with the District Judge 
in the exercise of all the powers granted under that Act. The High 
Court may, therefore, take cognizance of this matter, although not 
under the reference. 

The terms of the will afford ample evidence on which thfe Court 
may come to the conclusion that the petitioner was appointed an 
executor by implication under the will. See in the goods of 
Bayli8{S), where the cases quoW by the Court below are noticed 
and explained. A direction under a will to pay debts, funeral 
charges, and the expenses of proving the will, is sufficient to con- 
stitute the person so directed an executor by implication ; section 1, 
Williams on Executors, (8th Ed.,) 244. 

Jackson, J. — This reference was not properly made by the 
District Judge. It is not a case in which s. 617 authorised a refer- 
ence to the High Court, as the Judge's order, if made, would not 
be final; but the learned Advocate-General has asked the Court to 
take this case up as a Court of concurrent jurisdiction, and, under 
the circumstances, we have consented to do so. The point appears 
to us clear enough. The clauses of the will which have been read 
to us indicate, without doubt, that Mouohur Mookerjee is a person 
— to use the words of Wilde, J., in the goods of Buylisifi) who was 
authorised to receive and pay the debts of the testator and to get 
in all the personal estate,'' and he has been given full powers for 
that purpose to collect and receive all debts, and manage the estate 
for the period of nine years, after the expiry of which he is to dis- 
tribute it to the various legatcos in the manner directed. We think 
he is entitled to probate. 

Application granted* 

(I) 2 Sw. aud Tr., 155, (2) 3 Svv. and Tr., 562. 

( 3 ) L. R, 1 P. andM., 21. 

C 
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CALCUTTA HIGH COURT.* 

The ^6th April 1879. 

Before Mr, Jttsiice Aimlie and Mr. Justice Broughton* 

3hokteram(1) (Oomplainani) 
versus 

Heera Kolita (Accused), 

Penal Code (Act XLV of 1860^, ss, 182, ^W^Prelimiuary 
Enquiry — Act X o/ 1872, a 471. 

An offence under s. 211 of the Penal Code includes an offence under s. 182 ; it is, 
therefore, open to a Magistrate to proceed under either section, although, in cases of a 
more sorioua nature, it may be that the proper course is to proceed under s. 211 ; see 
Raffee Mahoratd v, Ahhas Khan.{'il) 

Amslie, J. {Broughton^ concurring). — The prisoner in 

this case laid an iaformation at the Police tliana against Sadberam, 
Phokteram, and two others, stating that he suspected them of com- 
mitting a robbery in his house. The Police officer investigated 
the case, and being of opinion that the information was false, so 
reported to the Assistant Commissioner. The Assistant Commis- 
sioner on the report passed an order of dismissal, purporting to do 
so under s. 147 of the Criminal Procedure Code. This the Assist- 
ant Commissioner should not have done ; no complaint had been 
made to him by the present prisoner, nor could the report of the 
Police officer be regarded as a complaint for this purpose, for he 
had reported that tfic information was false. Bhokteram then 
applied to the Assistant Commissioner for leave to prosecute the 
prisoner under s. 21 1 of the Indian Penal Code. 

No such leave or sanction was necessary, for the offence, if there 
was one, was not committed before any Court ; see s. 468 of the 
Criminal Procedure Code, and the case of the Government of Bengal 
V. Ookool Chunder Chowdry(^^) and Ram Runjan Bhandari v. 
Madhub Gho8e,{i) The Assistant Commissioner did not accord 
or withhold sanction, but referred the case to the Deputy Commis- 
sioner, a course equally unnecessary for a prosecution under s. 211. 

The Deputy Commissioner said, that If the Assistant Com- 
missioner is satisfied that Heera gave false information to the Police, 

(1) 1. L. R., 5 Calc., 184. 

* t*^) 24 W. U,, Crim., 41. 


(2) 8 W. R., Crim., 67. 
(4) 25 W. R., Crim., 83. 
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intending to injuro Bbokteram, he can, on Bhokteram^s application, 
try the case under s. 182, Penal Code.’^ 

As no authority from the Deputy Commissioner was required 
in order that the prosecution might proceed under s. 211, this must 
be regarded either as mere piece of advice, which, however, the 
Assistant Commissioner was right to ask if he felt any difficulty, 
and the Deputy Commissioner was right to give, or as a sanction 
under s. 467, which requires the sanction of the official superior of 
the public servant against whom an offence under s. 182 has been 
committed. The document may be read in two ways. Either, that 
the application of Bhokteram for sanction to prosecute was suffi- 
cient to enable the Assistant Commissioner to proceed and try the 
case under s. 18.i, Penal Code, or that if Bhokteram made another 
application, i, e., a complaint, the Assistant Commissioner might 
safely proceed to try the case under that section. 

The Assistant Commissioner seems to have read it in the former 
sense. He issued a summons to Heera to take bis trial under s. 182, 
Penal Code, and directed the Police to produce the necessary evi- 
dence, Bhokteram appeared and gave evidence, and the prisoner 
was convicted and sentenced to three months’ rigorous imprison- 
ment under s. 182, Penal Cods. 

Bhokteram does not complain now that he was not allowed to 
go on with his prosecution under s. 211. But the prisoner, there 
being no appeal, applied to the Sessions Judge to ilefer the case to 
the High Court on two grounds: (1) that he ought to have been 
tried under s. 211, and not under s. 182, Penal Code; (2) because 
it was illegal to put him on his trial without giving him an oppor- 
tunity of proving his case, — i, e,, that there really was a theft in 
his house, and that Bhokteram and Shaderam and the others were 
Jona suspected of the theft; and the Sessions Judge thinks 
that there ought to have been a preliminary enquiry. 

With regard to the first question the offence under s. 211 
includes an offence under s. 182, and there was no reason why, in 
a case of this nature, proceedings should not be taken under either 
section, although it may be, that in cases of a more serious nature 
the proper course would be to proceed under s. 211, 

The case of Raffee Mahomed v. Abbas Khan{l) was such a case; 
it could not be dealt with by a Magistrate. 


(1) 8 W. R., Cnm., 67. 
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Witli regard to the second objection^ s. 471 «direots that thore 
shall be a preliminary enquiry before any person can be committed 
for trial by the Court itself, or sent by the Court to a Magistrate, 
the object of such an enquiry being, that the Court may be satis- 
fied that there are good grounds for believing that the offence has 
been committed. 'When the prosecution is not undertaken by the 
Court itself, the power entrusted to the Court, or to the superior 
officer of the public servant, is intended to be used for the purpose 
of preventing persons having business before Courts, or public offi- 
cers, from being harassed by vexatious and groundless prosecu- 
tions ; and that power is to be exercised by giving or withholding 
sanction. Here the superior officer has given sanction to the prose* 
cation, and although the Court and the superior officer to the 
public servant may be in some cases one and the same person, it 
is only when the case arises out of proceedings before him sitting 
as a Court, civil or criminal, that s. 471 can apply. 

It follows, therefore, that we do not think that we ought to 
interfere on the ground put forward by the Sessions J udge. But 
as we have the record before us, and observe that the prisoner 
Heera has been convicted, on what appears to us to be no evidence 
whatever, except the bare statement of the person originally ac- 
cused, we think that the conviction ought to be set aside on that 
ground under the provisions of s, 297 of the Criminal Procedure 
Code. 

Conviction sot a fide. 

CALCUTTA HIGH COURT. 

The 25th March 1 879. 

Before Mr. Justke Aindie and Mr. Justice Broughton, 

Deolie Chand(I) and others (Decree-holders) 
versus 

Nirban Singh (Judgmtni-dzhUyr). 

Mortgage — Sale to Mortgagee of portion of Mortgaged Property — Resale ia 
Mortgagor — Deci ee — Equitable right to whole of Property 
Mortgaged.^ 

A mortgaged a fourteen*aQnaB share in a certain mouza to B* B obtained a decree 
on his mortgage>bond. Subsequent to his decree B bought from A a two-annas share 
in the mouza, but at a later period resold the share to A. In execution of another 


(1) L L. R., 5 Calo>, m 
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decree B had obtained afamet A the twelve-annas share in the mouza belonging to 
A was put up for sale and purchased by B ; B next applied for execution of the decree he 
had obtained on the mortgage-bond, seeking to sell the two-annas share which remained 
in the mouza as part of the property mortgaged to him, — 

that so long as A had only a twelve-annas share of the property in his 
possession, B*s security was of necessity reduced to that amount, but on A’s again be- 
coming the owner of the whole fourteen-annas, B bad an equitable right to demand 
that the fourteen-annas should be held subject to his mortgage. 

AinaliCi J. {Broughton, concurring) 

There can be no doubt that at the date of the mortgage there 
was a two-annas share held by the decree-holder, which has subse- 
quently passed to the judgment-debtors, and which obviously could 
not be subject to the mortgage at the date thereof. The contract 
of the judgment-debtor was to hold fourteen-annas subject to a 
mortgage for the re-payment of the debt due to the appellant. So 
long as he had only a twelve-annas share in his possession, the mort- 
gage security was of necessity reduced to that amount ; but if at 
any time he became owner of fourteen-annas the creditor had an 
equitable right to demand that that fourteen-annas should be held 
subject to his mortgage. This principle has been distinctly recog- 
nized in the Specific Relief Act, and it appears to us that there 
can be no doubt that the decree-holder is equitably entitled to have 
security as far as it is possible for the debtor to give it, up to the 
extent of the fourteen-annas for which he contracted. 

We, therefore, think that the two-annhs share in respect of 
which there has been a dispute iu the Court below, is properly sale- 
able iu execution of the appellant's decree, if on taking an account 
of that which has been realized it is found that there is an outstand- 
ing debt. 

The appeal must, therefore, be allowed with costs. 

Appeal alloived. 
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CALCUTTA HIGH COURTr 
The 16th May 1879. 

Before Mr, Justice Jackson and Mr. Justice McDonelL 

Buindabun Chundee Siekar(I) {^Defendant) 
versus 

Dhununjoy Nushkur {Plaintiff )• 

Limitation — Right of Occupancy — Res Judicata — Ejectment — Beng, Act 
Till of 1869, s. 21— Act VIII of 1859, s. 2^Act X of 1877, s. 13— 

Possessory Suit, 

The pliuntiff sued for a declaration of mouraai mokurari rights to certain laud, and 
for mesne profits, alleging that he had been wrongfully ejected by the predecessors in 
title of the defendants. A previous suit on the same cause of action was heard and 
dismissed on the ground of limitation. 

Held, that the present suit was not barred (as res judicata) under s. 2 of Act VIII 
of 1859 (corresponding with Act X of 1877, s. 13), inasmuch as the first suit having 
been brought after the period allowed by law, the Court in which it was instituted was 
not competent to hear and determine it. 

Held also, that the lower Courts were wrong in giving the plaintiff a decree for 
possession on the ground of occupancy right, he not having claimed such relief in his 
plaint. 

Bijoya Delia v. Bydonath 2)c5(2) followed. 

Where a ryot, having a mere right of occupancy in certain land, has been wrong- 
fully dispossessed by the zemindar, his suit to recover possession must be brought under 
B, 27 of Beng- Act Ylll of 1869, withiu one year from the date of dispossession. 

• 

Jackson, J. {McDonell, J., concurriDg). — In our opinion the 
plaintiff’s suit ought to have been dismissed. He claimed to re- 
cover possession of jamai land by adjudication of jamai right 
thereto, together with mesne profits; and the ground of the suit 
was, that he bad obtained a mourasi potta under the signature of 
the naib of the zemindar. The suit was brought in formd pauperis, 
and the plaintiff prayed for a decree for the recovery of possession 
by adjudication of tenancy right, and for mesne profits. 

It appears that, according to the plaint, the plaintiff had been 
dispossessed not by the present zemindar, but by his predecessors, 
in the year 1278 (1871). In the yeai; 1281 (1874?), the zemindari 
right of one of the co-sharers was acquired by another co-sharer, 
and it is now said, the defendants Nos. 1 and 3 are wrongfully 

(1) I. L. B., 6 Calc., 246. 

(2) 24 W. E., 444* 
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keeping the plaintiff out of possession of his jamai rights. The 
suit, therefore, is as against the defendants Nos. 1 and 3, who are 
zemindars, and against the defendant No. who assisted the 
zemindars, for possession of the. lands as aforesaid. 

It seems that a first suit was brought on this cause of action 
on the 9th December 1875, which was dismissed after hearing on 
the 8th May 1876, on the ground that, under s. 27 of Beng. Act 
YIII of 1869, the suit ought to have been brought within one year 
from the time of dispossession, and not having been so brought, 
it was barred by limitation. This, therefore, was a second suit upon 
the same cause of action. 

The defendants set up limitation, m judicata^ and also, as I 
gather, a denial of the plaintiff^s mokurari, for, although the written 
statement says nothing of the kind, being rather in the forili of a 
petition against the plaintiff being allowed to sue in forma pauperis^ 
we are told that another written statement was afterwards put in, 
which is not before us now, and in that written statement appar- 
ently the plaintiff’s alleged mokurari tenure was denied by the 
defendants. The present suit included a much larger claim for 
mesne profits, and was, therefore, instituted in the Court of the 
Subordinate Judge. 

It was held by that Court, that, although the plaintiff did not 
acquire a valid mourasi and mokurari interest by virtue of his 
pottas, he was entitled to recover possession, as he had acquired 
a right of occupancy, and that right was not’ legally determined. 
Accordingly the plaintiff got a decree for possession with wasilat 
for three years next preceding the suit. 

On appeal to the District Judge, this judgment was in sub- 
stance aiOQrmed, and one of the defendants appeals to this Court, 
and complains in the first place that the plaintiff’s suit ought to 
have been thrown out under s. 2 of the Code of Civil Procedure 
(Act VIII of 1859). 

On this point we do not think that the appellant is right. It 
seems to us that, inasmuch as the Munsiff considered that the first 
suit had beeu brought after the period limited by law, and that 
consequently it was not open to him to enter into the merits of it, 
in truth the cause of action hud not been heard and determined by 
a competent Court. Whether the decision of the Munsiff took the 
form of a dismissal of the suit or otherwise, docs not appear to make 
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any difference. The plaintiff^ if bis suit was ^ now in time, was 
entitled to have his cause of action heard and determined, which 
had not been heard in the previous suit. 

The question remains whether the plaintiff had a cause of 
action, and whether he had brought it in the proper time. It 
appears that j in the judgment of both Courts, he failed to make 
out any valid mourasi mokurari title, but then the Courts concur 
in thinking that he was entitled to recover under the right of ooca- 
pancy. It was a point taken not in the memorandum of appeal, but 
at the hearing before the lower Appellate Court, that the plaintiff 
having failed to establish the jamai title which he had set up, ought 
not to succeed on the strength of a right of occupancy. This 
objection was overruled by the lower Appellate Court, but we find 
that, in a very similar case before the present Chief Justice and 
Mr. Justice McDonell, in Bijoy a Debia v. Bydonath Z>e6(l), such 
a ground of appeal was held to be valid. The learned Chief J ustice 
says : — The claim of the plaintiffs is simply to obtain a dedara- 
lion of their title to the land under a mokurari lease, which they 
set up. The issues in the case were framed with a view to ascertain 
the existence and genuineness of this particular lease and title, and 
it seems to us that the judgment of the lower Appellate Court, nega- 
tiving the leasehold interest claimed by the plaintiffs, but invest- 
ing them with an interest of a different character which they never 
claimed, is erroneous, and that if we were to confirm this judgment, 
we should be conferring upon the plaintiffs a totally different thing 
from that for which they brought their suit/^ 

It appears to me that a plaintiff suing to recover possession of 
land as held under a mourasi mokurari title, and claiming wasilat 
in respect thereof, not only from the present zemindars, but also 
from persons who dispossessed him, must bring a suit of an entirely 
different character from that of a ryot, suing his landlord for the 
recovery of possession of land in which he has a right of occu- 
pancy, and if the plaintiff in the first-mentioned kind of suit fails 
to make out his allegations, he will clearly not be entitled to fall 
back upon a cause of action of an entirely different kind. Now 
the cause of action which the plaintiff did make out in the present 
case was simply a right to be in occupancy of the land from which 
he was ejected, and that it seems to me was an injury, the remedy 


1) 24 W. n., 444- 
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for which is referred to in s. 27 of Beng, Act VIII of 18G9, and 
must be claimed within one year from the date of ouster. 

The pleader for the respondent in this case appears to consider 
that there is an analogy between the rights of a tenant who, by 
holding land and paying rent for it for twelve years, acquires a 
right of occupancy, and the title of a person who by twelve years^ 
adverse possession extinguishes the rights of the previous owner, 
and himself acquires a title by prescription. 

It appears to me that there is no analogy between the two 
cases. The right, if any, which the plaintiff had in the present case, 
is created entirely by his continued occupancy of the land. It 
does not rest upon any grant, it is not in general transferable, and 
it appears to me that if the tenant desires to maintain that right 
and have himself to be replaced in the possession which he * occu- 
pied before ouster, he is bound to bring a suit under s. 27 of Beng. 
Act VIII of 1869 within one year from the date of dispossession, 
I think, therefore, that the plaintifF^s suit in this case ought to fail, 
and that the judgments of the Courts below ought to be reversed, 
and the plaintiff’s suit dismissed with costs. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

The 4th April and 9th May 1879. 

s 

Before Sir Richard Garth, Kt,, Chief Jicstice, Mr, Justice Jackson 
and Mr. Justice Ainslie. 

Duuronidhub Sen( 1) and others (Defendants) 
versus 

The Agra Bank (Plaintiffs), 

Injunction to restram a Decree-holder from enforcing a decree improperly or 
illegally obtained — Sale or transfer of Dena Powna, 

A, the proprietor of an indigo concern, which comprised a patni taluq, after mort- 
gaging the entire concern to B, allowed the patni taluq to be sold for arreais of rent 
under Reg. VIII of 1819 ; C, the darpat«idar of the taluq, whose rights were thus extin- 
guished, then sued and obtained a decree for damages against A. After C bad obtained 
this decree against A, A sold his equity of redemption in the entire mortgage concern to 
and by this sale, all the dena and powna, or liabilities and outstandings of the concern, 
were transferred from A to B. C then, after notice to B, obtained an order, by which 


) Vide 1. L- R-, 5 Calcutta, 86 
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B was made the judgment-debtor in the place of A. B toojc (lo proceedings within one 
year to set aside this order ; but, after the lapse of three years, upon C attempting to 
execute his decree, instituted the present suit to set aside the order, and for an injunc- 
tion to restraiu C from executing the decree against him . 

Uddy Ist, that the purchase by B of the dena. powna of the indigo concern of which 
A had been the proprietor, did not make B liable to pay the amount, for which 
C had obtained a decree against A, as damages for the extinguishment of his darpatni 
right ; 2nd, that the order substituting B for A in the suit for damages was illegal ; 3rd, 
that, although B was barred by limitation from suing to set aside that order, he was 
entitled to an injunction restraining C personally from executing the decree against 
him. 

Garth, C. J- {Jachson and Ainslie, JJ., concurring). — A review 
having been granted in this case upon the ground that the previous 
judgment of this Court contained an inaccurate statement ©f the 
facts, and that a review was necessary for purposes of justice, we 
are now called upon to decide a second time the appeal which has 
been preferred from the judgment of Mr. Justice White, whose 
opinion in the Division Bench prevailed over that of Mr. Justice 
Mittcr. Messrs. Gilmore, McKilligan, and Co., were the proprietors 
of an indigo business called the Paikurdanga Concern/^ over 
which the Agra Bank held a mortgage ; one of the properties be- 
longing to that concern was a patni taluq called Kalabaria,^^ of 
which Brojonath had the darpatni ; the rent of this patni taluq not 
being paid, it was sold under the provision of Reg. VIII of 1819; 
and in consequence of that sale Brojonath^s darpatni rights were 
cancelled, Brojonath then brought a suit against a number of 

t 

persons including the executors of the deceased members of the firm 
of Messrs. Gilmore, McKilligan and Co., for the damage which he 
liad sustained by the cancellation of his rights, and he obtained a 
decree on the 3rd June 18G7 for money to be realized from the 
estate of the original patnidars. This^ decree was sold to one Giri- 
dhur Sen, the predecessor in title of the present defendants. On 
the lOtli August 1869, the executors of Mr. J. P. McKilligan, the 
last survivor of the firm of Gilmore, McKilligan and Co., sold the 
Paikurdanga Concern with dena and poiona to the Agra Bank, the 
present plaintiffs. In 1871, Giridhur Sen applied to the Court, in 
which the decree for damages liad^. been passed, to substitute the 
Agra Bank in the place of the original judgment-debtors, on the 
ground that the Bank had purchased the rights of the Paikurdanga 
Concern with dena and potvna, and were consequently liable to pay 
the amount* of the decree. A notice of this application was served 
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on the Manager of the Bank, but he being advised that the Court 
could not possibly grant the application, did not appear to oppose it. 

The application, however, was granted, and the Agra^ Bank 
were substituted in the place of the judgment-debtors. In December 
1874, the defendants applied to execute the decree against the Agra 
Bank; and on this occasion the Manager of the Bank opposed 
the application : this opposition, however, was overruled. He then 
applied to this Court under s. 15 of the Cliarter Act, to set aside 
the order under which the Agra Bank was substituted for the ori- 
ginal judgment-debtors, on the ground that the Court had no 
jurisdiction to make such an order ; but this application was refused. 
The Agra Bank then brought this present suit, praying that the 
order of substitution might be declared illegal ; that the proceed- 
ings taken upon it should be set aside ; and that the defendants 
should be restrained from taking proceedings upon it against the 
plaintiffs. The defendants contended — 

Ist . — That as the plaintiffs’ object was in effect to set aside 
the order of the 21st of June 1871, and as the suit was not brought 
within a year from that date, the plaintiffs were barred by limita- 
tion (art. 15, sched. ii, of Act IX of 1871). 

2ndl ^. — That as the plaintiffs had not appeared to urge this 
objection in the execution proceedings, they had no right to do so 
by a regular suit. 

3rdl ^- — That as the Agra Bank were the morfgagees in pos- 
session of the patni talucj[ which was sold for arrears of rent, it was 
through their default that the patni taluq was sold and the dar- 
patnidar’s interest cancelled. 

Uhlj /, — That as the Agra Bank had become the owner of the 
business carried on by Gilmore, McKilligan and Co., with dena 
and powna, they were liable to satisfy the decree obtained by the 
defandants’ ancestor against Gilmore, McKilligan and Co. 

The Subordinate Judge in the Court of first instance held that 
plaintiffs^ claim was barred by limitation ; and also that the plain- 
tiffs as assignees of Gilmore, McKilligan, and Co., had become 
liable to pay the amount of the decree, and consequently dismiss- 
ed the plaintiffs’ suit, and on appeal to this Court the Judges 
of the Division Bench differed in opinion ; Mr. Justice Mitter 
substantially agreeing with the Court below, and Mr. Justice White 
deciding that in point of law the plaintiffs were not liable for the 
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amount of the decree, and that they were entitled to an injunction 
restraining the defendants from taking further proceedings to 
enforce that decree. The opinion of Mr. Justice White, being the 
senior Judge, prevailed. An appeal was then preferred from his 
decision, and the Appellate Court as originally constituted allowed 
the appeal, but a review has been granted, and we have now heard 
the case re-argued. We have already expressed an opinion during 
the argument that the Agra Bank were not liable to the present 
defendants for the amount of the decree ; that decree, as it seems 
to us, had nothing to do with the debts of the indigo concern; the 
Agra Bank were in no sense the representatives of Gilmore and Co., 
and the Subordinate Judge had no right whatever to substitute the 
Bank in the place of the original judgment-debtors. The only 
points upon which we have entertained the least doubts are: — 

(1) Whether the Agra Bank, having neglected to appear in 
the execution proceedings, and to urge their objection to the order 
made by the Court, can now maintain this suit for the purpose of 
relieving themselves from that order ; and 

(2) Whether the suit is barred under art. 15 of the Limitation 
Act, not having been brought within a year from the time when 
the order was made. 

We are of opinion that the plaintiffs in this suit are entitled 
to be relieved from the effect of the order in question. That order 
was made under ^such circumstances that the plaintiffs had no means, 
by any proceedings which they might have taken in the former suit, 
of setting it aside or preventing the defendants from enforcing it; 
it is true that in the first instance they had no opportunity of 
objecting to its being made, but inasmuch as they were not in any 
sense the representatives of the judgment-debtors, they had cer- 
tainly good reason to suppose that the Juijge would not have made 
such a mistake as to substitute them in their place. Then the 
order having been once made, they had no right of appeal against 
it, and they took the only means in their power of negativing its 
effect, — 1st, by objecting t) the application which was made by 
the defendants to enforce it by execution ; and 2ndly, by applying 
to this Court under s. 15 of the Charter Act, to set aside the order 
upon the ground that the Court had no right to make it. Both 
these attempts having failed, this suit is now the only means by 
which they can prevent the defendants from making an inequitable 



TH? LmAh COMPANION. 


Wl.] 




use of the order ^ which they have unjustly obtained : the proper 
objedt of the suit is not to set aside the order^ but to restrain the 
defendants by injunction from enforcing it. The principle laid down 
in DanielPs Chancery Practice, 3rd edition, p. 1218, is thia— it 
is a general rule illustrated by an abundance of cases that wher- 
ever a party by fraud, accident, mistake, or otherwise, has obtain- 
ed an advantage in proceedings in a Court of ordinary jurisdiction, 
which must necessarily make that Court an instrument of injustice, 
a Court of equity will interfere to prevent a manifest wrong by 
restraining the party whose conscience is thus bound, from using 
the advantage he has gained.” And in Drury on Injunctions; p 96, 
where the same subject is discussed, it is said,—-" Upon this principle 
it seems immaterial where or what the Court is in which the proceed- 
ings are sought to be restrained, provided the pai't^ sought to be 
restrained is amenable to the jurisdiction and is capable bf being 
acted on by the process of contempt of Court ; and the extension 
of the jurisdiction of equity to stay proceedings in other Courts, 
besides Courts of common law and in foriegn Courts as well as in 
Courts within the jurisdiction of the Court of Chancery, becomes, 
wheu considered in reference to the principle stated, as rational 
and intelligible as it is firmly established in practice.^' (See also 
Story^s Equity Jurisprudence, ss. 899 and 900.) Acting upon this 
principle, we quite agree with Mr. Justice White, that although the 
order of the 3rd of June cannot itself be set asidp in this suit, the 
defendants ought to be restrained by a perpetual injunction from 
taking any further proceedings upon it as against the plaintiffs. In 
the view we have taken of this case, there is of course no ground 
for the objection founded on art. 15 of the Limitation Act, Our 
judgment will not have the effect of setting aside the order in the 
former suit. It will only be binding on the defendants personally, 
it will prevent them from unjustly and inequitably availing them- 
selves of an order which was to some extent the result of their own 
mistake, and certainly of error on the part of the Court who made 
it. 

The appeal will, therefore, be dismissed, and the appellants will 
pay to the respondents the cq^ts of both hearings. 

Appeal dismissed. 
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The 21st May 1880. t 
Present : 

ZTom 6/d L. S, JdchsoUy C, I* E,^ and the HoiChlt L, E» ToUcnhatfif 
Judges. 

Excavation of tank hy a tenant — Damages^Eguity — Limitation Act XV of 
1877, Schedule 77, Arts, 32 and 120. 

Kedarnath Nag, {Defendant), Appellant, 
versus 

Khettur Paul Suttberutna and Brojender Nath Mookerjeb, trustees 
of the estate of the late IUjah Radhakanto Deb Bahadoor, {Plain- 
tiffs,) Respondents, 

Where a tenant in contravention of the terms of hia lease excavated a tank, but 
thereby enhanced the value of the property, without causing any loss to the landlord, 
the latter was entitled to maintain a suit for damages against the former, but he could 
in equity recover only nominal damages. Held also that such a suit was governed not 
by article 32, but by article 120, Schedule II, of the Limitation Act XV of 1877. 

The appellant in this case holds a jummah in the estate of the 
Sobha Bazar Rajah, the late Sir Radhakanto Deb Bahadoor, of 
which estate the plaintiffs are trustees. 

By his lease the defendant was prohibited from digging any 
tank in this holding without the permission of his lessor. He has, 
however, excavated a tank, and built pucka ghats, converting the 
surrounding land'into a garden. The plaintiffs brought this suit 
to compel him to .fill up the tank and to restore the land to its 
original state, or should he fail to do so, to make him pay 
Rupees 715 as compensation. 

The defendant pleaded limitation, and, further, that the tank 
■was excavated with the knowledge and permission of the former 
executors of the estate, who also made no Abjection at the time the 
work was done. The first Court, finding that the tank was made 
at least 4 years previous to the suit, held that the plea of limitation 
was established, because it thought that the suit, under Article 32 of 
the second Sched. of the Act, which prescribes 2 years as the period 
for a suit against a person for perverting property to purposes other 
than the specific purpose for which he has a right to use. On the 
merits the first Court held that the defendant had failed to make 
out that he had obtained any permission to excavate : but at the 
same time held that the long silence of the plaintiffs and their 
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predecessors, who ^ad quietly allowed the defendant to lay out money 
in improving the property, implied acquiescence on their part. It 
considered that in equity the plaintiffs were entitled to no relief, and 
dismissed the suit. 

The Appellate Court was of opinion that the suit did not 
come under Article 32 of the Limitation Act, but under Article 
116, which gives a period of six years. It therefore overruled the 
Moonsiff^s decision that the suit was barred by limitation. 

On the merits the Appellate Court held that the defendant 
had knowingly broken the conditions of his lease, and that he could 
not be allowed to plead that he had improved the land, or that his 
lessors had taken no steps to restrain him at the time he made 
the tank. The Court gave the plaintiffs a decree by which defend- 
ant was ordered to fill up the tank within six months, or in 
default, to pay to plaintiffs a sum of Rupees 300. 

The defendant in this second appeal contends that the Lower 
Court was wrong in overruling the plea of limitation, that under 
the circumstances, the plaintiffs were not entitled, after so long 
a period, to an order for the filling up of the taut again with earth ; 
and that at any rate no more than nominal damages should have 
been awarded. 

As to limitation, we think with the Lower Appellate Court 
that Article 32 does not apply to this case. It seems to us to fall 
under Article 120, which gives a period of 6 years.* 

But we think that the Lower Appellate Court has erred in not 
paying regard to the equitable considerations which induced the 
Moonsiff to dismiss the suit. It is undeniable that the defendant 
was bound by his agreement not to dig a tank without permission, 
and it has been found as a fact that he has in this respect com- 
mitted a breach of his covenant. But the lease does not provide 
any specific remedy to the landlord in respect of such a breach, 
and it is for the Court to decide with regard to the circumstances 
what relief, if any, should be granted. 

The plaintiffs might probably have sued to eject the defendant 
for breach of the conditions of his lease, but they have elected 
another form of suit in which they claim equitable relief. The 
question is, what damages have they sustained ? The first Court 
found that there was none, but that on the contrary, the value 
of the land had been considerably enhanced by the defendant. 
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It also found that the plaintiflFa or their predecessors quietly 
stood by and allowed defendant to spend his money in im- 
proving their property without any attempt to restrain him. It 
further found that the suit was not brought until 4 years after- 
wards. None of these findings were displaced by the Appellate 
Court ; but that Court considered them all to be immaterial, and 
disregarded them. As to the delay in bringing the suit, it observes 
that plaintiffs explain it by saying that during the greater part of 
the time, their interests were let out in ijarah. The Court does 
not say that it considers their explanations sufficient or satisfactory, 
and it seems impossible to suppose that it could accept it as such. 
Be that as it may, the delay would come under consideration only 
after the plaintiffs had shewn that they had sustained damages by 
the defendant's act. And in fact, it is not now pretended that they 
have been really endamaged. 

This being so very obvious on the face of the case, we on one 
occasion adjourned the hearing of the appeal, in the hope that the 
plaintiffs, respondents, would see their way to an amicable adjust- 
ment. This, however, their pleader has represented to be impos- 
sible. We understand from him that his clients consider it 
necessary to contest the case to the end, lest other tenants be 
encouraged to infringe the conditions of their leases, should the 
present defendant go unpunished. We must therefore deal with 
the appeal as we think proper. The one fact found against the 
defendant is that he bas broken his covenant ; all the other facts 
found are in his favor, and no substantial damage has been caused 
to the plaintiffs. It would be inequitable now to require the 
defendant to restore the laud to its original state, or to make 
him pay substantial damages On the^ other hand, it may be 
conceded to the plaintiffs, that they had a right to vindicate their 
authority as landlords by bringing the suit. We think, therefore, 
that they ought to get nominal damages and their costs of suit. 

The decrees of the Lower Courts are accordingly set aside, 
and in their stead a decree will be given to the plaintiffs for one 
rupee and their costs of the Lower Court. As to the costs of this 
appeal, we direct that the parties pay their own costs. 



PREFACE. 


A WORK on the Muhammadan law containing the rules of suc- 
cession* inheritance, marriage, &c., which at present govern the 
Muhammadan community of India, and at a price quite within 
the reach of the legal public, has been long in want. Macnaghten^s 
Principles of Muhammadan Law^^ is indeed a work of very high 
authority, but it does not give the modifications and changes that 
liave been brought about by the legislative enactments and by *the 
authoritative decisions of the courts ; and the works of the subse- 
quent writers, such as, Neil Baillie, Shama Churn Sircar, Almaric 
llumsey and a few others, are too codtly to be available to the gene- 
rality of the students. It is with a view to supply this want tliat the 
present publication has been undertaken. Its plan is the same as 
tliat of my work on Hindu law. To the great work of Macnaghten 
^ I have prefixed a Suminary^^ which, it is believed, will render the 
study of that work comparatively easy ; and I have appended to 
it copious extracts from the works of Neil Baillie, Shama Churn 
Sircar, Almaric Rumsey, and a few others, to every one of whom 
i my grateful acknowledgments are due for the very valuable aid 
! I have derived from their works. The Summary” will shew the 
changes and alterations that have been effected by the enactments 
of the Legislature, as well as by the decisions of the Courts. It 
IS apprehended, however, that jaotwithstanding my most anxious 
endeavours to make the Summary’' accurate, and the “ Extracts” 
lull, I may have been guilty of errors and omissions, but this 
consideration does not deter me from placing before the public 
this humble contribution, as whenever there may be a doubt, the 
reader may usefully cousult the work of Macnaghten itself, the 
original authorities (if available) and the Schedule of the Statutes, 
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Regulations and Acts relating to the Muhammadan law, that have 
been inserted in this volume. It is superfluous to add that I have 
spared pains to render this volume generally useful, and tlmt I 
‘was encouraged to its publication by the very cordial reception that 
my recent work on Hindu law lately met with from the generous 
public. It is therefore hoped that this humble publication also 
will meet with their kind patronage, which is earnestly solicited. 


Serampoiie, I 
March 1, 1881. j 


P. C. Sen. 
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THE LEGAL COMPANION. 


[Diobst*] 


A Magistrate cannot^ on the petition of a third party, 
entertain a charge of false complaint, compel the complainants to 
appear, and convict them under s. 193; Penal Code. — 24 W. R. 
Cr.; 32. 

175. The form of an accusation by a District Superintendent 
of Police under s. 193, Penal Code, does not preclude a Magistrate 
from framing the charge under s. 177 ; the sanction of the District 
Superintendent required under s. 1G8, Act XXV of 1861 to give the 
Magistrate jurisdiction, need not be express, but may be implied. — 
IG W. R. Cr., 67. 

S. 191. 

176. It is not necessary under s. 194, Penal Code, that the 
false evidence which is given should be evidence given in a Court 
of Justice. Such statement, if made to a Police ofl&cer, would 
amount to the offence of giving false evidence as defined by s. 191 
taken together with s. 118. — 20 W. R. Cr., 41. 

S.‘]95. 

177. Wliere a man burns his own house and charges another 
with doing so, he should be convicted under s. 211, not s. 195.— 
8 W. 11. Cr., 65. 

178. Facts showing that an accused person had dug a hole 
intending to place salt therein, in order that the discovery of the 
salt so placed might be used in evidence against ’his enemy in a 
judicial proceeding, would justify a conviction* for an attempt to 
fabricate false evidence. Queen v. Nanda, 4 N. W. P., H. C. 
R. 133. 

179. The prisoner was convicted under s. 195 of the Indian 
Penal Code of fabricating false evidence with intent to procure the 
conviction of a certain person of an offence. The prisoner's act was 
committed in a most public manner and was not calculated to lead 
to the conviction of the person, nor did it appear that the prisoner 
took any steps to secure his conviction. JZeW, that the conviction 
of the prisouer could not be sustained. Qneen v. Shiv Dyal 4 
N. W. P., H. C. R. 188. 

S. 199. 

180. A statement made by a witness in a criminal trial not 
upon oath or solemn affirmation is not a declaration within the 
meaning of s. 199 of the Penal Code. 4 Mad. H. C. R., 185. 
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(Penal Code.] 


S. 201. 

181. S, 201, Penal Code, refers to others than the actual 
criminals who, by causing disappearance of evidence, assist the prin- 
cipals to escape. The person who commits an offence and after- 
wards conceals the evidence of it, cannot be punished on both heads 
of the charge.— 7 W. R., Cr., 52. 

182. A person cannot be punished under s. 201 of the Indian 
Penal Code, where the act which caused the disappearance of the 
evidence of the commission of an offence was not done with the 
intention of screening the offender from legal punishment. It is 
not suificient that the disappearance of evidence was likely to have 
the effect of screening the offender. Queen 2\hi Rai and Earn 
Lai Rai. 5 N. W. P., H. C. R, 186. 

183. Semhle > — A person cannot be convicted under s. 201 of 
the Penal Code of causing evidence of the commission of an offence 
by himself to disappear, nor can ho be convicted of the abetment 
of such an act. Reg, v, Kashinath Dmkar et. al. 8 Bom. 11. C. 
R, 126. 

184. To support a charge of giving false information in res- 
pect of a murder known to have been committed, the proper order 
of proof is (1) that the murder was committed as alleged; (2) that 
information was given respecting the offence ; (3) that such in- 
formation was false and known to be so ; (4) that the prisoner knew 
of the commission df murder; (5) that his intention was to screen 
the offender. 3 Mad. H. C. R., 251. 

185. Where a person through fear did not interfere to prevent 
the commission of a murder, but afterwards joined the murderers 
in concealing the body, he was held guilty, not of abetment of 
murder, but of causing disappearance ot evidence of a crime under 
s. 201, Penal Code.— G W. R., Cr.,80. 

S. 202, 

ISG. Where corpus delicti is not established, there can be no 
conviction for culpable homicide not apaountingto murder nor under 
s. 202, Penal Code.— 4 W. R. Cr., 29. 

187. Discussion as to the applicability of s. 422, Act XXV of 
18GI to a case, under s. 202, Penal Code, of omission to give infor- 
mation respecting an offence.— 18 W, R., Cr., 31. 
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• S. 203. 

188. A prisoner’s intention is immaterial to his conviction, 
under s. 203, Penal Code, of having given false information respect- 
ing an offence committed. — 1 W. R., Cr., 18. 

S. 205. 

189. Fraudulent gain or benefit to the offender is not an 
essential element of the offence of false personation under 
s. 205 of the Penal Code, and a conviction for fal^ personation 
may be upheld even where the personation is with the consent of 
the person personated. — 1 Mad. H. C. R., 450. 

190. To constitute the offence of false personation under 
s. 205, it is not enough to show the assumption of a fictitious name : 
it must also appear that the assumed name was used as a* means of 
falsely representing some other individual.— 4 Mad. H. C. R., 18.' 

191. Merely presenting a petition for another person is not 
false personation of such person under s. 205, Penal Code. — 8 W, R. 
Cr., 80. 

S. 206. 

192. Fraudulent removal of property with intent to prevent its 
being taken in execution of a Collector’s decree, is punishable under 
s. 206, Penal Code, and not under s. 145, Act X of 1859.— 10 W. R,, 
Cr., 46. 

S. 211. 

193. It was held to be illegal for a Magistrate to sanction a 
prosecution under s. 211, Penal Code, (for making a false charge) 
without giving the petitioner an opportunity of adducing evidence 
to prove that the charge v^hich he made was a true one.— 25 W. R., 
Cr., 10. 

194. To constitute the offence of making a false charge, 
under s. 211 of the Indian Penal Code, it is enough that the 
false charge is made and that the charge is not pending at the time 
of the offender’s trial. The Queen v. Suhhanna Gaimdan followed. 
(See 1 Madras H. C. Rep. 3(1.) Empress of hidia v. Salik. I, L. E., 
I All. 527. 

195. If the charge of voluntarily causing hurt, contained in 
a petition of complaint, is wilfully false, and made with intent to 
injure, then the complainant is legally chargeable with -the offence 
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described in s. 211 of tbe Indian Penal Code, v. ilfa^a Dyal. 

4 N, W. P., H. C. R, 6. 

196. A person may in good faith institute a charge which is 
subsequently found to be false, or he may, with intent to cause 
injury to an enemy, institute criminal proceedings against him, 
believing there are good grounds for them, but in neither case has 
he committed an offence under s. 211 of the Indian Penal Code* 

To constitute this offence it must be shown that the person 
instituting erkninal proceedings knew there was no just or lawful 
ground for such proceedings. 

The averment that the accused knew that there were no lawful 
grounds for the charge instituted is a most material one. Queen v. 
Chidda. 3 N. W. P., H. C. R, 327. 

197. To constitute the offence of making a false charge, under 
s. 211 of the Indian Penal Code, it is enough that the false charge 
is made though no prosecution is instituted thereon. The Queen v. 
SubSanna Gaundan (1 Mad. H. C. Rep. 30) followed. The Queen v. 
BisUoo Bavik (16 W. R., Cr. 77) distinguished. Empress of Indiav, 
Ahul Hasan. I. L, R., 1 All. 497. 

198. To constitute the offence of preferring a false charge 
under this section, the charge need not be made before a Magistrate 
nor need the charge have been fully heard and dismissed. It is 
sufficient if it is not pending at the time of trial. 1 Mad. H. C. 
R., 30. 

199. A prisoner convicted under the second clause of s. 211 
of the Indian Penal Code, should be sentenced to imprisonment, 
with or without fine, and not fine alone. Reg. v. Rama bin Ram^ 
bhaji, 1 Bom. H. C. R., 34. 

200. The refusal to give a stamped receipt for money paid 
not being itself an offence at law, to make a false charge against a 
party of refusing to give such a stamped receipt is not an indictable 
offence. Reg. v. Gopan Kom Kusaji. 1 Bom. H, C. R., 92* 
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78. When is prepared for the lecture^ the preceptor, con- 
stantly attentive, must say : hoa ! read and at the close of the 
lesson he must say : ^^take rest.^^ 

74. A Brahmen, begiuniug and ending a lecture on the Vida^ 
must always pronounce to himself the syllable 6m ; for, unless the 
syllable 6m precede, his learning will slip away from him j and, 
unless it follow, nothing will be long retained. 

75. If he have sitten on culms of cusoh with their points to- 
wards the east, and be purified by rubbing that holy grass on both 
his hands, and be further prepared by three suppressions of breath 
each equal in time to Jive short voivels, he then may fitly pronounce 
6m. 

76. BraHMA milked out as it were^ from the three Vedas, 
the letter A, the letter U, and the letter M, ivhich form hg their 
coalition the triliteral 'monosyllable^ together with three mysterious 
words, hhur, hhuvak, stver, or earth, sky, heaven : 

77. From the three V6das,^ also, the Lord of creatures, incom- 
prehensibly exalted, successively milked out the three measures of 
that ineffable text, beginning with the word tad, and entitled 
sdvitri or gdyatrl. 

78. A priest who shall know the Veda, and shall pronounce 
to himself, both morning and evening, that .syllable, and that holy 
text preceded by the three words, shall attain the sanctity which 
the V6da confers ; 

79. And a twice-born man, who shall a thousand times repeat 
those three (or 6ni, the vydhritis, and the gdyair),) apart from the 
multitude, shall be released in a month even from a great offence, 
as a snake from his slough. 

80. The priest, the soldier, and the merchant, who shall 
neglect this mysterious text, and fail to perform in due season 
his peculiar acts of piety, shall meet with contempt among the 
virtuous. 

81. The three great immutable words, preceded by tbe triliter- 
al syllable, and followed by the gdyaii^b which consists of three 
measures, must be considered as the mouth or principal part of the 
V6da: 

82. Whoever shall repeat, day by day, for three years, 
without negligence, that sacred text, shall hereafter approach the 
divine essence, move as freely as air, and assume an ethereal form. 
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Chap. ii. 


83. The triliteral monosyllable is an emblem of the Supreme, 
the supressions of breath toitli a mind fixed on God are the highest 
devotion ; but nothing is more exalted than the g&yatrl : a declara^ 
lion of truth is more excellent than silence. 

84. All rights ordained in the V^da, oblations to fire, and 
solemn sacrifices pass away ; but that which passes not away, is 
declared to be tlic syllable dm, thence called aeshara : since it is 
a symbol of God, the Lord of created beings. 

85. The act of repeating his Holy Name is ten times better 
than the appointed sacrifice ; an hundred times better when it is 
heard by no man ; and a thousand times better when it is purely 
mental : 

86. The four domestic sacraments which are accompanied 
with the appointed sacrifice, are not equal, though all be united, 
to a sixteenth part of the sacrifice performed by a repetition of 
the gdyatrl: 

87. By the solo repetition of the gdyairt, a priest may in- 
dubitably attain beatitude, let him perform, or not perform, any 
other religious act; if he he Maitra,^ ox a friend to all creatures^ 
he justly named Brahnena, or united to the Great One. 

88. In restraining the organs which run wild among ravishing 
sensualities, a wise inau will apply diligeut care, like a charioteer 
in managing restive horses. 

89. Those eleven organs, to which the first sages gave names, 
I will compreheusirely enumerate as the law considers them in 
due order. 

90. The nose is tlie fifth after the cars, the skin, the eyes, 
and the tongue ; and tlie organs of speech are reckoned the tenth, 
after those of excretion and generation, and the hands and feet : 

91. Five of them, the oar and the rest in succession, learned 
men have called organs of sense ; and the others, organs of action : 

92. The heart must be considered as the eleventh; which, 
by its natural property, comprises both sense and action; and 
which being subdued, the two other sets, with five in each, are 
also controlled. 


* The learned trauslator has, in conformity with the view of hU commentator, 
varied in translating the sentence maitra JirdhmencL uchyaU, which occurs again in 
Chap. XI, V. 35. 
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and its beneficial aim. A Code framed according to the conceptions 
we have tried to set forth ought not to fail in either requisite. It 
involves no preference of conjectural anticipation to that clear 
apprehension of fact which is the only sure foundation of science. 
In the sphere of legislation, as in other spheres, true reformation 
is a process of evolution rather than of revolution* The life of 
a community, as of an individual, implies continuity and assimila- 
tion. Society is a complex aggregate, swayed by inherited 
tendencies, beliefs and sentiments with respect to family-relations, 
to neighbourly rights and duties, to liberty and property, which 
no purely speculative plan of legislation would fit. All this is true 
and of unspeakable importance ; but the same study and experience 
which establish its truth reveal also the capacity for progress which 
every community presents, the immense efficiency of co-ordinated 
action, the power to control, to stimulate and to mould a national 
character, of a reasonable, just and consistent system of laws. 

28. It is not necessary or desirable that the principles of 
human action, and of menus ' relations, as they appear separately 
on ultimate analysis, should be the ground of a classification of 
laws or of the subjects for legislation. If we may resume the 
comparison to a house, it is plain that in constructing one as 
well as another, the builder must have regard to the same principles 
as to strength and applicability of materials, to the same mechanical 
laws and the same rudiments of design. But , a classification of 
houses — still more of rooms — according to the predominance in 
them of one or the other of these elements of their construction 
would be of no service for the ordinary uses of life. For such 
purposes they are classed according to a set of more obvious 
external characteristics — their fitness for particular purposes — not 
because the others are less important, but because habit has taught 
us to expect a general conformity to a reasonable standard which 
on occasion we test in the proper way. The classification according 
to position, shape and fitness brings the objects into connexion 
along a more extended line of useful and practical ideas than one 
according to more abtruse resemblances. So in arranging laws, 
it is not so much the underlying principles of their construction 
which should determiue their classification, as the readiness with 
which particular series of rules hang together, or group themselves 
about some central doctrine, by a spontaneous association of ideas. 
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[Rbpokt.] 


When we use such words as “ marriage,” ^^partnership/* insurance/^ 
each of them calls up a train of thought more closely connected 
in fact, than the artificial combination of the infinitely various 
concrete instances embraced under such a word as contract’^ or 
ns property.^* The use of method in legislation, as in arranging 
the contents of an existing aggregate of laws, is to aid the true 
conception and the recollection of the individual rules, and to bring 
out most forcibly their mutual relations in those respects in which 
they bear on actual practice. A grouping thus determined has 
somewhat the same relation to a purely abstract system, such as 
Austin favoured, as the natural system in botany to the Linnman 
system. It takes account of the whole being and attributes of 
the objects to be dealt with, instead of properties of them, deter- 
minable indeed, but not by their determination bringing sufficiently 
together those which for the observer have most significance, and 
thus combining in each species the objects which in their totality 
are for him most really and closely related. 

29 , Another observation of some importance with reference 
to the arrangement of laws is that the chronological order of their 
emergence by no means coincides with that which they would 
occupy either according to the abstract scheme of a speculative 
jurist, or their co-ordination in a complete system. The practical 
needs of a society, arising from its moral and physical circumstances, 
may give rise to an institution at a comparatively early stage of 
its progress, the logical reasons for which are not disengaged for 
ages afterwards; while simple and obvious rules spring up in 
the latest as in the earliest stage to meet by slight adjustment some 
slight change. Thus Austin^s analysis of sovereignty and law 
followed, not preceded, the practical outgrowth of innumerable 
institutions logically rcfcrrible to the nations thus brought into 
distinctness; and in the work of practical legislation it would not 
be possible either to await a final resolution of aggregate right 
into its irreducible elements, or to make those elements, when 
ascertained, the basis in their crude individuality of separate 
jural structures. The facts with which the law has to deal are 
essentially complex. It must yield, therefore, to the cross-divisions 
of human affairs, build on organic combinations of primary ideas, 
and accept great leading principles rather as a permeating influence 
than as a sole or chief ground of discrimination from each other 



INDEX 


Abatement 

••• ••• ••• 

Act8| conatruction of 

Act IX of 1871, a* 5, cl. b. ... 

IX of 1872, 8. 23 ... ... ••• ••• ••• 

f, X!V of 1877, 8. B, para. 2 ••• ... 

Adoption — Agreement by gsoardian 
Adverse possession 

Agreement for not executing decree ... ... ••• 

Appeal filed beyond time 
Application for execution 

Champerty ... ••• ... ••• ... ••• 

Chur lands •• ... ... ••• ... ... 

Construction of Acta ... ••• **• ... 

Culpable Homicide ••• ••• ate 

Estoppel ••• ^ ••• ••• 

Easement ... .*. ... ... ... ... 

Bx parte order admitting an appeal filed beyond time 
Fishery ... ... •*. ... ... t.. 

Homicide ••• ... ... ... 

Limitation .«. ..• .«• ... 

Liablity of obligor ... ... •• ... 

Maintenance and Champerty ... ... 

Murder ... ... ... ... %*• 

Onus prohandi — plea of limitation ... ... * ••• 

Obligor •t« ... ••• ... 

Penal Code, s. 300, excep. 4 and 5 ... ... ••• 

PoBseasion ... ... ... •«. ... ... 

Befund, suit for 

Stamped paper signed in blank •.• ... ... 

TABLE OF CASES. 
{Reported in this Number.) 

Abdool Hakim v. Doorga Proshad Banerjee 
Chundee Chum Roy v, Shib Chunder M undid 
Empress i;. Rohimuddin ••• ••• 

Jhotee Sahoo v. Omesh Chunder Sircar ... 

Mahomed Ibrahim, v. M. B. Morrison 

Ockhoy Coomar Chuttopadhya v. Mahatap Chunder Bahadoor 

Ramsawami Aiyan v, Venkatarama Aiyan ... 

R. W. Crawford r. Richard Spooner 
Sheo Golam Lall v, Baniproaad ... 

Wahiddunnessa v. Surgadaa ••• « 




THE 


A 


I.IL' 


' (un-j • 


LEGAL companion; 


VoL. IX, 1881. 

Wb beg to acknowledge with thanks the receipt, from Messis. 
Thacker, Spink & Co, of Calcutta, of a copy of the Revenue Sale 
Law of BengaP edited with Notes by W, E. H. Forsytli, Esq., 
Uarrister-at-La\v and Officiating Assistant Secretary to the Govern- 
ment of Bengal, Legislative Department. It comprises Act XI of 
1859, Act Vll (B.C.) of 1868, Act VII (B.C.) of 1 880, and the 
Uurepcalcd Regulations and tlie Rules of the Board of Revenue 
regarding revenue sales. All the rulings of the Higli Court and the 
Rrivy Council on the subject have been noted under the respective 
sections to which they apply. Almost all the difficult and doubtful 
passages have beeu fully and clearly explained. All the changes in 
the law that have taken place from time to time have been pointed 
out. The author seems to have spared no paius to make his work 
exceedingly useful to the public. The book has beeu very neatly got 
up by Messrs. Thacker, Spiuk & Co. Its price ia Rs. 5 only. We 
wihh the author every success and have no dpubt that the work 
will meet with that extensive sale which it richly deserves. No 
semiiidar, legal practitioner and court should be without a copy. 


A Full Bench of the Calcutta High Court has ruled iu the case 
of Umasunkur Moitro ver9iis Kali Kamal Mozoomdar and another 
(decided on the 21st June 1880), that 

** Aq adopted son, according to the true interpretation of the Hindu law prevailing 
ill Beugol, takes by iuheiitauce from the relatives of his adoptive mother." 

A Full Bench of the Calcutta High Court has held in the case 
of Puddo Kumaree Debee versus Juggut Kishore Achaijce and an- 
other, decided on the 6th May 1879, ( vide I. L. R., 5 Calc., 615) 
as follows • 

“ The rights of an adopted son, unless curtailed by express texts, are in every 
respect similar to those of a natural born son. 

" The adopted sou succeeds to the sapinda kinsmeu of his father, and as regards the 
relatibnship of sapmeia, there is no diifereiice between the adopted* %ud the natural 
born sou.’* 

[In the above case the niliug in Sumbhoo Chunder Chowdry versus Naraini Bebi (3 
Knapits’ P. C., 55 ; S, 0. 1 Suth. P. U. C. 25) was cited and followed, and that in BhoobttU 
Koye Bebi vef'sus Uam Kishore Aoharji Chowdry waa discussed and explained.] 
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PRIVY COUNCIL. 

The 11th and 15th December 1846. 

Preiient : 

Lord Brouohan, Lord Langdale, tAc Jtight HovChU lh\ Lnahingion^ 
iliA Right Hon' hit T. Pemherton Leigh^ Sir J?. H, EuBt^ BairU^ 
wd Sir Rym^ K% 

Robert MVigr^ CRAwroRD* {Appellant) 
versus 

Richard Spooneu {Respondent), 

Construction of Acts, 

The true W9.y ia to take the words of an Act as the Legislature have given them, 
and to take the meatnng which the words given naturally imply, unless, where the con- 
struction of those words is, either by the preamble, or by the context, of the woiHils in 
question, controlled or altered. 

icrrf Brougham : — Their Lordships are clearly of opinion that 
the judgment of the Court of Bombay cannot stand. The construc- 
tion of the Act must be taken from the bare words of the Act. We 
cannot find out what possibly may have been the intention of the 
Legislature ; we cannot aid the Legislature's defective phrasing of 
the Statute; we cannot add, and mend, and, by construction, make 
up deficiencies which are left there. If the Legislature did intend 
that which it has not expressed clearly ; much more, if the Legisla- 
ture intended something very diflFerent ; if the Legislature intended 
something pretty nearly the opposite of what is said, it is not for 
Judges to invent something which they do not meet with in the 
words of the text (aiding their construction of the text always, of 
course, by the context) ; it is not for them so to supply a meaning, 
for, in reality, it would be supplying it ; the true way in these cases 
is, to take the words as the Legislature have given them, and to take 
the meaning which the words given naturally imply, unless where 
the construction of those words is, either by the preamble or by the 
context of the words in question, controlled or altered : and, there- 
fore, if any other meaning was intended than that which the words 
purport plainly to import, then let another Act supply that meauingj 
and supply the defect in the previous Act. ******* 

Digest of Rulings on the Construction of Acts, 

A rule of construction is that the enacting words of a statute 
may be carried beyond the preamble if words be found in the former 
strong enough for the purpose.— 2 Mad. H, C. Uep.; 322. 


4 MooreV Indian Apfeabi, page 179* 
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The meaning of an Act is to be gathered solely by reference to 
the Act itself^ without looking into external sources of evidence for 
the purpose of ascertaining what was or was not the intention of the 
Legislature.— 1 Hyde, 100; 8 W. R. (P. C.;, 30; 13 W. R., 85 ; 20 
W. R., 78. 

In interpreting an Act of the Legislature, the Court must not 
take one section only and see what its meaning is, but must take all 
the sections which relate to the same subject-matter, and look at the 
Act as a whole and see what was the intention. — 23 W. R., 171. 

If it appear that words have long been used in a sense which 
may not improperly be called technical, and have been judicially 
construed to have a certain meaning, and have been adopted by the 
Legislature in that sense, the rule of construction of Statutes will 
require that the words in a Statute should be construed according to 
the sense in which they have been previously used, although that 
sense may vary from the strict literal meaning of them. — 6 Moore's 
I. A., 393, Hunooman Pevsaud Panday v. Musst, Babooee Munraj 
Koonweree] 3 L. C., 197. 

It is no answer to the direct provisions of a particular section 
of an enactment, to say that the enactment was described in terms 
as an enactment to consolidate, amend and define the provisions of 
previously existing laws, and that the particular rule contended for 
is not to be found among the previously existing laws. It is suffi- 
cient if the provision relied upon is a part of the Act, whatever the 
description of the purposes of the Act may be, — (I, L. R., 5 Calc,, 
300 ; 8 Legal Companion, 129.) 

If an enactment be partly ultra vires^ and the bad part be divi- 
sible from the good, the latter must be regarded valid and binding. — 
(9.Bom. H. C. Rep., 216.)- 

A penal statute should, when its meaning is doubtful, be con- 
strued in the manner most favorable to the liberties of the subject, 
and this is more especially so when the penal enactment is of an ex- 
ceptional character.— I. L. R., 1 Bom., 308, v. Bliistu bin 
Madanha. 

An Act which imposes *a tax, due, rate, or toll upon a subject, 
or which is restrictive of the ordinary rights of a person, as the 
Limitation Act, must, where its language is ambiguous, be strictly 
construed, f.e., in favor of the subject. Thus, where the framers of 
the Surat Bye-Laws imposed a tax of one rupee per Suirat man on 
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" Copper'^ imported into Surat for consumpti<5n, it was held that 
copper wrought into pits did not fall within the words of the Bye- 
— (I. li. R., 1 Bom., 19 ; 8 Bom. H. C. Eep., 213; 4 L. C., 81.) 


CALCUTTA HIGH COURT. 

The 80th April 1880. 

Present : 

The Hon'ble J. S, white and the Ilon'Ue A . T, Maclean. 

Chundee Churn Roy ( Plaintiff )j Appellant, 

V€t*m8 

Shib Chunder Mundul, ( Defendant ), Respondent. 

Right of Fishery — Easement. 

Twenty years’ uninterrupted enjoyment of a fishery as of right confers a right of 
fishing upon the party claiming the user. 

White, JAMaclean, J.,CQ'CiQXLTnvig)—‘ *. * * * 

The Munsiff finding that there was upwards of twenty years’ 
enjoyment of tiie right to fish proved by the plaintiff, passed a 
decree in his favor. 

The leai’ned Judge in the Lower Appellate Court in reversing 
that decree, makes this observation,— “ Section 2G of the Limitation 
Act and the 20 years’ prescription there spoken to, have no appli- 
cation in the present case, which is not a case of an easement, for 
the simple reason that there is admittedly no dominant tenement. 
"What the plaintiff' claims is not a right appurtenant to any pro- 
perty in his possession. He claims a right in gross, a right to fish 
in a khal which is admittedly not on his land. He does not say 
how he came to acquire the right originally. Ho relies merely 
upon the alleged fact of having exercised it for a number of years.” 

^sTow, iu the first place, the judgment overlooked the fact that 
the word " casement” as used in the Indian Limitation Act has by 
force of the interpretation clause, Section 3, a very much more 
extensive meaning than the word bears in the English law ; for it 
includes “ any right not arising from the contract, by which one 
person is entitled to remove and appropriate for his own profit any 
part of the soil belonging to another, or attached to or subsisting 
upon the land of another.” An easement therefore under this law 
embraces which in English law is called a profit, a prendre, i.e., a 
right to enjoy a profit out of the land of another. It is argued that 
the clause does not extend to a fishery, but I entirely disagree with 
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the argument, ^he legal meaning of land is not only^dry land, 
but also land covered by water ; and I see no reason for holding 
that the word ''land^^ as used in s. 3 bears other than the 
legal meaning which ordinarily attaches to the word. Taking land 
to have the meaning, fish may properly be said to grow or subsist 
upon it. 

Again s. 27 of the Act which contains a proviso applic-^ 
able to the whole doctrine of the acquisition of easements by 
possession as laid down in the previous Section expressly mentions 
water as well as land, and as the word easement has the extended 
meaning given to it by the interpretation clause, I think that, if 
there was any doubt on the subject, the language of the proviso 
makes it clear that the profit arising from water as well as from 
land was in the contemplation of the Legislature. It would be 
attributing a singular oversight to the Legislature if we were to 
suppose that when dealing with profits, a prendre, it intended to omit 
a right of fishery which is one of the most common class of 
property enjoyed in this Presidency. 

It is true as the Judge says that the right claimed by the 
plaintiff is not a right appurtenant^ but a right in gross. Still a 
profit, a prendre in gross, which is the technical name of the right 
claimed by the plaintiff, is a right recognized by the law and may 
be established by the very same sort of evidence as is used to establish 
either a profit, a prendre appurtenant on an easement in the ordinary 
sense of the word. 

It is clear therefore that the Judge in dealing with the appeal 
has fallen into error of law. 

The case must therefore go back in order that the Lower Appel- 
late Court may decide upon the evidence of user which the plaintiff 
Las given. Although the Munsiff has found in favor of the plain- 
tiff, the defendant (who is the respondent before us) is entitled to 
have the opinion of the Lower Appellate Court upon the question 
whether the user has been of that duration and of that character 
which confers the right claimed. 

The user necessary for the purpose must, as s. 26 of the Limi- 
tation Act provides, be an enjoyment as of right without interruption 
for 20 years. 

The Judge in the later part of his judgment alludqs again to the 
Limitation Act, and treating it as doubtful whether the right claimed 
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was an interest in immoveable property, goes on to say that suppos* 
ing it was such an interest, the plaintiff have not shewn that he had 
exercised the right adversely to the defendant for more than li years 
before suit. 

This is a misapplication of the law of Limitation. PThat the 
plaintiff has to prove in order to establish his right is not 12 years* 
adverse possession, but 20 years* uninterrupted enjoyment of the 
fishery as of right. If he gives evidence of such a user, and it is not 
contradicted by trustworthy evidence on the part of the defendant, 
it is sufficient to establish the right which the plaintiff claims. ^ ^ 

nilVY COUNCIL. 

The 14<th June 1879. 

Present : 

Sir Jn TF. Colvile, SHr B. Peacock, Sir Af, E. Sonith 
and Sir R. P. Collier^ 

Hamasawmi Aiyan and another (Appellants) vs, Vbnkatarama 
Aiyan (Respondent), 

Adoption — Agreement hy natural father as to the extent of inheritance. 

An agreement by the natural father that his son should be adopted by a widow on 
the understanding that he should inherit only a part of the deceased adoptive father’s 
estate is not void, but may be ratified by the son upon his attaining majuuty. 

Their Lordships in delivering their judgment observed : — 

Some of the circumstances of this case are peculiar. The first 
adopted sou became bis father’s heir ; on the death of that son after 
that of his father, the widow beca me the heir, not of her late husband, 
but of the adopted son. Whether by the act of adopting another 
son she, in point of law, divested herself of that estate in favor of the 
second son may be a question of some nicety, on which their Lord- 
ships give no opinion. How far the natural father can, by agreement 
before the adoption, renounce all or part of his son’s rights, so as to 
bind that son when he becomes of age, is also a question not 
altogether unattended with difficulty ; although the case of Chitko 
Raghuuath Rajddikah and others vs, Panaki, 11 Bom. H. C. R., 199, 
certainly decides that au agreement qji the part of the father, that 
his son’s interest shall be postponed to the life-interei^t of the widow, 
is valid and binding. In this case, their Lordships think it enough 
to decide that the agreement of the natural father which has been 
set out was not void, but was, at the least, capable of ratification, 
when bis son became of age. * * * % * ♦ ^ 
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T&e 21sl? April 1879. 

Btfbrt Mi\ Justice Mitler and Mr, Justice TottmxMn, 

JflOTKB Sahoo* (Plainiiff) versus Omesh Chunder Sircar (Defendant)* 

Limitation — Appeal filed heyond time — s. 5y cl, h of the Limitation Act 
(Act IX J of 1871 .* i2nd para,, s, 5, Act XV of 1877)* 

An ex parte order under cl. h, s. 6, Act IX of 1871| allowing an appeal to be regis- 
tered although filed beyond time, may, on a proper cause being shown, be set aside by 
the Court which made it ; but such an order made by a District Judge cannot be after- 
wards revoked by a Subordinate Judge upon the appeal coming on for hearing before 
him. 

Mitter, J , — In this case we are of opinion that the Subordinate 
Judge was not competent to cancel the order of the District Judge 
by which the appeal of the appuellant was allowed to be registered 
although filed beyond time. Under cl. b, s. 5 of the Limitation Act 
of 1871, the District Judge, being satisfied that the appellant had 
sufficient cause for not being able to present the appeal within the 
prescribed time, allowed it to be registered. No doubt this was an 
ea parte order f because at that time the respondent had not entered 
appearance, and on a proper cause being shown, such an ex parte 
order is liable to be cancelled by the Court which •passed it ; but the 
Subordinate Judge in this case is not competent to revoke the order 
of the District Judge. The decision cited by the Subordinate Judge 
does not support his view of the law. In that case the appeal was 
ordered to be registered by a single Judge of the Allahabad High 
Court, and the case coming on for hearing, upon the objection of the 
respondent, who had not*appeared at the time when the appeal was 
ordered to be registered, the Court held that the appeal should not 
have been registered, and cancelled the first order. There the same 
Court, upon proper cause being shown, cancelled the first order. 

We therefore set aside the decree of the Lower Appellate Court, 
dismissing the appeal of the defendant, and remand the case to that 
Court for retrial. 


• rad. L. B., 5, Calc. 1. 

NoTE.r-Barallel Case A Deputy Magistrate cannot question an order made by bis 
superior sanctioning a prosecutiou under ss. 182 & 211, Penal Code, l.Jj. B., 4 Calc., 8fi^ 
(8 Leg^ Companion, 4fi). 
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CALCUTTA HIGH COURT. 

Thb IsT April 1879. 

Befort Mr, Justice Birch and Mr. Justice MiUer* 

Abdool Hakim* and others ( Plaintiffs) 
versus 

Doorga Pboshad Banebjbb f Defendant). 

CMmperty— Maintenance— Purchase of an Interest in a Suit— Indian 
Contract Act ( Act IX of 1872^, s. 23. 

A land fide purchase of a share in a claim about to be enforced by a suit is not void 
under b. 23 of the Indian Contract Act^ and a sxiit may, after such purchase be properly 
brought by the vendee and vendors as co-plaintifTs. 

A and jB having a claim against Cfor Rs. 18,099-8, but not being in circumstances 
themselves to institute a suit for its enforcement, sold fourteen annas or fourteen- 
sixteenths of their claim to 1) for Rs. 4,000 ; and a suit was then instituted by R, and 
R, against 0. 0 pleaded that the sale to D was void under s. 23 of the Indian Contract 
Act, and that A and B could not sue for two annas only of their entire claim. Eddp 
that the sale to D was not void; that the suit was properly framed; and that even if the 
Bale had been void, the suit by A and B was not liable to dismissal. 

Birch, /.—The plaint sets forth (and for the purposes of this 
appeal we must assume that what is therein stated is true) that 
plaintiflEs Nos. 1 and 2 were the patnidars of lot Hatpara ; and that 
they granted a khai khalasee ijara of their patni to the defendant 
Doorga Proshad from, 1870 to 1874, the conditions of the said lease 
being, that if in consequence of any default to pay the zemindar^s 
rent on the part of the defendant, the taluk was sold by the Collector 
for its arrears, the defendant should be liable to the plaintiffs and 
their heirs for damages for the loss incurred by them by the sale of 
their patni taluk. That such being the condition, the defendant in 
breach thereof allowed the tenure to fall into arrears, and the patni 
was put up to auction and sold by the Collector on the 14th May 
1874 for the small sum of Rs. 5,900, far below its value. 

• I. L. R, 5 Calc., 4. 

Kotb.— C hamperty or maintenance must be something against good policy and justice, 
something tending to promote unnecessary litigation, "’something that in a legal senseis im- 
moral, and to the constitution of which a bad motive in the same sense is necessary, 
(8 Moore’s Indian Appeals, p. 170, Fiecher v. Kamala Naicker.) A fair agreement to 
supply funds to carry on a suit in consideration of having a shave of the property, if 
recovered, ought not to be regarded as being per ae opposed to public policy. (L. R., 4 
Ind. App., 28; 6 Lugal Coinpauion, 108, Bam Coomar Ooondvo Ckander JTanto 
Mooktrjts.) ^ 
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Estiinating their profits at Rs. 1,187-7-4*1 per annami aiid 
valuing the property at sixteen years’ purchase, the plaintifis, after 
deducting the Rs. 5,900 realized by the sale, assess their loss at 
Bs. 13,099-3, which they claim at the hands of the defendant as 
damages. 

The plaint then recites, that plaintiffs Nos. 1 and 3, being unable 
to incur the expenses of a lawsuit, have sold 14 annas share of their 
claim to plaintiff No. 3, Sree Narain Mitter, for the sum of Rs. 4,000, 
and that by virtue of that sale, the said Sree Narain Mitter stands 
in their place as plaintiff to the extent of fourteen-sixteenths of the 
sum claimed as damages from the defendant for breach of his agree- 
ment. 

The District Judge has disposed of the case upon the issues in 
bar, those issues being— 

First . — Is the agreement between plaintiffs Nos. 1 and 2 and 
plaintiff No. 3 void under s. 23‘of the Contract Act ? 

Second , — If so void, is this suit maintainable for any portion of 
the damages sought to be recovered ? 

The Judge states that on the face of the plaint it appears that 
Rs. 4,000 have been given for the chance of recovering Rs. 1 1,461, 
and he is of opinion that this is a clear case of gambling in litigation, 
and that he ought, therefore, to regard the object gf this agreement 
between plaintiffs Nos. 1 and 2, and plaintiff «No. 3, as opposed to 
public policy, and therefore unlawful ; he holds the agreement to be 
void, and refuses on this ground to try the suit, as far as plaintiff 
No. 3 is concerned. 

The Judge disposes of the suit of plaintiffs Nos. 1 and 2 by 
aaying that it is not competent to them to abandon 14 annas of their 
claim, and sue for a two annas share of the unliquidated damages 
claimed.” 

Having cited numerous authorities in support of his view, the 
Judge dismissed the suit with costs. 

We think that the Judge has taken an erroneous view of this 
case, and that his reasoning is opposed to what has been said in some 
of the jadgment^ which he cites. 

Constituted as the Courts of this country are, and untnamnelled 
as they are by any laws regarding maintenance and champerty, what 
has to be considered in such cases is, to quote the words of the Judi- 
cial Committee in the case of Vliedambara Chdty v. Renya KvisJma, 
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(1),—“ whether the transaction is merely the acquisition of 
an interest in the subject of litigation bond fide entered into^ or 
whether it is an unfair or illegitimate transaction got up for the 
purpose merely of spoil, or of litigation, disturbing the peace of fami* 
lies and carried on from a corrupt and improper motive/^ 

Applying this test to the case before us, we fail to see in the 
plaint any indication of the suit being tainted with any of the corrupt 
motives which the Judge attributes to its originators. 

We fail to see in it anything ‘‘ against good policy and justice 
anything ^‘tending to promote unnecessary litigation/^ anything 
“that is in a legal sense immoral, and to the constitution of which a 
bad motive is in the same sense necessary.*^ 

As we understand the suit, it is one brought by a necessitous 
family, whose members have sustained loss by the carelessness or 
misconduct of one who had taken a lease of their ancestral property, 
to obtain satisfaction in the shape of damages from the wrong-doer. 
Not having the means to defray the costs of the suit, they resort to 
a man who owns property in the neighbourhood, and get him to 
supply the funds. He takes upon himself the risks of the litigation, 
and is to receive, if the litigation is successful, a fourteen-sixteenths 
share of what is recovered. 

Taking the statement of what the agreement is from the plaint, 
it does not appear taus to be open to the objection of being extor«> 
tionate or unconscionable ; it appears to be a fair agreement, con- 
sidering the risks of litigation, to supply funds to carry on a suit iu 
consideration of having a share of the proceeds that may be re^ 
covered. 

Even if the Judge were right in refusing to try the suit as re* 
gards plaintiff No. 3, he was certainly not justified in refusing to 
entertain the suit of plaintiffs Nos. 1 and 2, who bad a cause of action 
to which there was no legal bar. 

We reverse the decision of the Judge, and send the case back to 
him to be tried ou its merits. Costs to abide the result* 

Appeal allowed. 


(1) L. 1 lad. App*, 2il. 2 Legal Coaapaniozi, 137* 
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CALCUTTA HIGH COURT. 

The 25th March 1879. 

Before Mr, Justice Birch and Mr, Justice Milter, 

Orhot Coomar Chuttopadhta* and others (Plawliffs) 
versus 

' Mahatap Chcnder Bahadoor (Defendant), 

Refund^Suit for a refund of Rent paid in exeess^Abaiement — Joinder of 

Causes of Action. 

A person who has obtained a decree for an abatement of rent, pa]r&ble in respect of a 
patni held by him on account of lands taken by Government, may afterwards sue for a 
refund of the rent paid by him, before he instituted the suit for abatement, in excess of 
of the amount justly payable. 

Birehy J . — This suit was brought to obtain a refund of the 
amount paid by the plaintiffs in excess of the rent due to the 
defendant for three years and a half, from the 1st Kartick 1277, 
to the end of 1280. 

The Subordinate Judge gave the plaintiffs a decree, holding 
that it was proved that the plaintiffs had paid the whole of the 
patni rent to the defendant, and that they had done so to save 
their patni, which otherwise would have been placed in jeopardy 
by the proceedings taken under the Patni Regulation by the 
defendant. The Subordinate Judge proceeds to, say, that ‘*the 
land was taken by Government before the plaintiffs^ purchase, 
and there was no dispute as to the quantity of land taken; 
the plaintiffs from the time when the lands were taken were 
entitled to a deduction of rent for the 147 bigas of land so 
taken, and if, notwithstanding this, the Maharajah’s agents 
continued to realize the •rent of the land which had been taken, 
he can be justly called upon to repay what he received in excess 
of the sum to which he was fairly entitled.’^ 

The judgment of the District Judge in appeal is very short. 
The conclusion at which the J udge has arrived is, that as regards 
the excess payments made prior to 1st Falgoon 1280, the 
present suit would not Ik, inasmuch as the plaintiffs ought 
to have included the claim for the refund of all excess payments 
made prior to the institution of the suit which they brought 
for abatement of rent in that suit, and that by not having 
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done so they must be held to hare relinquished their claim to 
a refund of the excess rent paid up to the 1st Falgoon 1280, the 
date of the former suit. The Judge, therefore, modifies the decree 
of the Subordinate Judge, and gives a decree for the refund of the 
excess rent paid subsequent to the date of the institution of that 
suit. 

It seems to me that the Judge is wrong in this holding, that 
the plaintiffs cannot recover the whole of the sum claimed in the 
present suit. Their former suit was for a determination of the 
sum that they were to pay as rent in future after obtaining abate- 
ment on account of the land taken by Government, and although 
they might in that suit have included the refund which is the 
subject of the present claim, the fact of their not having so 
included it, does not prevent their bringing the present suit. 

The result will be that the decision of the District Judge 
must be reversed, and the judgment of the Subordinate Judge must 
be restored ; the appeal being decreed with costs. 

Mitter, J . — I am also of the same opinion. I desire to add 
that the District Judge is in error in supposing that the present 
claim arises out of the same cause of action which was the 
foundation of the suit for abatement of rent. In the suit for 
abatement of rent, the plaintifBs^ cause of action was, that 
Government had taken 147 bigas of laud for public purposes. 
In the present case their cause of action is, that the defendant 
wrongfully received the whole of the patni rent notwithstand- 
ing that a portion of the patni had been taken by Government 
for public purposes. Although by s. 8 of Act YIIl of 1859 
two claims upon two distinct causes pf action, if between the 
same parties, may be joined together, yet it is quite dear that 
8. 7 of that Act cannot be pleaded as a bar to the maintenance 
of this suit, because the two claims were not so combined. 

Then as regards the contention of the learned pleader for 
the respondent, that the plaintiffs might have resisted the 
zemindar’s demand in the proceedings which were taken under 
Beg. VIII of 1819, 1 do not think that there is any force in that. 
The Collector under the provisions of that Regulation could not 
entertain any claim for abatement of rent. 

For tl^e reasons, 1 am also of opinion that the decree of 
the first Court must be restored with costs. 
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Th£ 24th Febrxtaky 1879. 

£efore Mr. Justice Ainslie and Mr. Justice Brotightcn. 

Sheo Golah Lall* ( Decree-Jidlder) 
versus 

Banifbosad (JudgmenirdehtorJ. 

Application for Execution — Agreement not io execute under Terms^ or (h*der in 
conformity mth Agreement — Estoppel. 

Where the parties to a suit have by mutual agreement made certain terms and in* 
formed the Court of them, and the Court has sanctioned the arrangement and made an 
order in oonfonnity with it, and the agreement has been acted upon, neither jparty is at 
liberty to resile from it. 

Tlie question, whether such an agreement does or does not violate the rule that a 
Court cannot add to its decree, becomes under the circumstances one which the Court 
will not enter into ; the party who seeks to raise such question being estopped by his own 
conduct, and the action of the Court taken thereunder. 

Ainslie^ J. {Broughton, J., tjonciirring).— Tlie decree in this 
case was made on the 13th Janiiarj 1873 against the respondent. It 
was put into execution in that year, and there were further applications 
made from time to time, the result of which has been that the 
Judgment-debtor has obtained the consent of the decree-holder to 
periodical postponements for periods of six montlra or so, on the 
condition of paying him interest at the rate originally of Rs. 18 per 
cent., and subsequently of Rs. 24 per cent. In each of these, I think 
certainly in the later petitions, it has been the practice to state the 
amount due under the decree at the date of the petition, and it has 
been specially agreed that that amount as principal, with interest 
thereon, should be paid. At last, some time in February 1877^ an 
application was lodged by the decree-holder, whether as a fresh 
application for execution of decree, or for continuing proceedings, is 
immaterial. On the 15th of May 1877, being the date fixed for die 
sale of the debtor's property,^ the debtor put in a petition with the 
consent of the creditor, by which the sum of Rs. 1,692-6-9 was taken 

• 5Calc. 27. 

Note. — Where a Court has a general jurisdiction over the subject-matter of a 
claim, parties m^ be held to an agreement that the questions between'^them should be 
heard and determined by proceedings oontraiy to the ordinaiy cursus cm(e(L* B», 2 Jhd. 
App., 21^4 i Legal CompanioDa 60). 
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to be tbe amount of the decree up to date^ and it was agreed that in 
consideration of the creditor allowing the sale to be postponed for 
six months^ the debtor should pay him that sum of 1,693*6-9 
within six months, together with interest thereon at the rate of 
Bs. 24 percent, per annum. 

The order on that application made by the Court was wrong in 
form. The proper order would have been to suspend further proceed- 
ings, and to put the case on the board for hearing on some early 
date after the expiry of the six months allowed by the decree-holder. 
Instead of that, the case was taken ofif the file, but with this provision 
^that the attachment should remain. The attachment, therefore, was 
actually in force on the date on which the Civil Procedure Code of 
1877 came into force. This application was made on the 24th 
January 1878 for proceeding with the execution of the decree. It 
has been drawn up no doubt in the tabular form prescribed by s. 212 
of Act VIII of 1859, but there is no prayer in it for attachment, and 
it is evident that it is an application to proceed upon what the decree- 
holder understood to be a subsisting attachment. In fact we must 
take it that, although the Court bad irregularly struck the case off 
the file of pending cases, there was legally an application to execute 
the decree pending at the time that the Procedure Code of 1859 was 
repealed, and jthat this application of the 24th January 1878 was 
made within a reasonable time, and must be treated as a prayer to 
the Court to go on with the proceedings which had been instituted 
under the old Code, 

As to the main question, whether the decree-holder is or is not 
entitled to proceed upon the terms of the agreement of the 15th of 
May 1877, we think that it is only necessary to refer to the case of 
Sadasiva Fillai v. Ramalinga Pillai (1 ). In that case their Lord- 
ships in the Privy Council, taking notice of the general consensus of 
the Courts in India as to the construction to be put upon s. 11 of 
Act XXIII of 1861, accepted the ruling of the Indian Courts, al- 
though they stated that, bad the matter been res integra^ they pro- 
bably would not have taken such limited view of the matter. 
But although they accepted the ruling that where the decree is 
silent as to allowing interest or mesne profits subsequent to the 
institution of the suit, the Court executing the decree cannot assess 
or give execution for such interest or mesne profits; they did in that 

(1) L. B., 2 Ind. Ap«» 219 ; 4 Legd Companign, 90 ; 15 B. L. Hi p< 888. 
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suit allow execution to be taken out for mesne profits, which were* 
not specifically included in the decree, but in respect of which the 
defendant had entered into an agreement to account on the condU 
tion of execution of the decree being stayed. Their Lordships were 
of opinion that this probably was a question relating to the execution 
of the decree within the meaning of the latter part of s. 11 : but 
even if it did not come under that, they thought that under the 
ordinary principles of estoppel, the respondent could not then say 
that the mesne profits in question were not payable under the 
decree. 

Where parties by mutual agreement make certain terms and 
inform the Court of them, and the Court sanctions the arrangement 
and makes an order in conformity with it, either party, who has had 
the benefit of the arrangement and order, is not at liberty to resile 
from the agreement. The question, whether such an agreement 
does or does not violate the " rule that a Court cannot add to its 
decree, becomes under the circumstances one which the Court will 
not enter into ; the party who seeks to raise such question being 
estopped by his own conduct^ aud the action of the Court taken 
thereunder. 

The judgment of the lower Court must be reversed, and the 
decree-holder declared entitled to execute his decree in the terms 
of the agreement of the 15th May 1877. • 

Appeal dismissed. 

CALCUTTA HIGH COURT. 

The 22ni> April 1879. 

Before Mr, Justice Aimlie and Mr, Justice Broughton, 

The Empress v, Rohimuddin* (No. 1), Nazir Mahomed (No. 2), 
and SoMiRODDiN (No. 3). 

Murder — Culpable Homicide-^ Indian Penal Code, s, 300 ( exceps, 4 and 5). 

Excep. 5 to 8. 300 refers to cases where a man consents to submit to the doing 
of some particular act, either knowing that it will certainly cause death, or that death 
will be the likely result ; but it does not refer to the running of a risk of death from 
something which a* man intends to avert if he possibly can do so, even by causing the 
death of the person from whom the dknger is to be anticipated. 

Per Broughton, J, — Excep. 5 to b. 300 is not applicable to the case of a premedi- 
tated figh^ but points to a case of a different character, such as suttee, ^ ^ . 


• I. li. R., 5 Calc., 31. 
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Obiminal appeal from the order of the Sessions Judge of ]Ek^ck0r« 
gunge. 

It appeared that a dispute had arisen between Abdool Lashkuv 
and Abdool Khoondkar concerning a piece of land ; and that, on 
the 16th April X87S, Abdool Lashkur came with a band of fifty 
or sixty men, armed with spears and latties, and commenced plough* 
ing the land in dispute ; that the men of Khoondkar, being 
also armed in like manner, endeavoured to prevent them', and a 
riot ensued, which, however, was put a stop to by the interventicMi 
of certain men of position, who induced Abdool Lashkur to with* 
draw his men. These men afterwards, on being provoked again, 
returned ; and in the melde that followed, Assuruddin, one of 
Abdool Khoondkar’s party, received a wound, from which he died. 

Three men belonging to th4 party of Abdool Lashkur were 
arrested, Bohimuddin, Nazir Mahomed, and Somiruddin, and 
charged under ss. 802, 148, and 149 of the Indian Penal Code. 

The Sessions Judge considered that the prisoners could not 
be found under the circumstances guilty of murder, but at most 
of culpable homicide not amounting to murder. The evidence 
clearly established that Assuruddin was present at the riot as a pro* 
fessional lattial under the leadership of one Naziruddin ; and that 
the deceased and the men with whom he wus siding, being also 
professional spearmpn, brought on the fight intentionally, and 
that they entered into it willingly and with preconsent, being well 
aware of the risk they ran by so doing. The Sessions Judge there- 
fore found that the case fell under excep, 5 of s. 300 of the Penal 
Code, by which it is declared that culpable homicide is not murder 
wheu the person whose death is caused being above the age of eight- 
teen years suffers death, or takes the risk of death, with his own 
consent he, therefore, concurring with the assessors, convicted 
Bohimuddin, Nazir Mahomed, and Somiruddin, under ss. 304 and 149 
of the Penal Code, and sentenced the two first prisoners to ten yeitra* 
und the third prisoner to five years’ rigorous imprisonment. 

The prisoners appealed to the High Court. 

No one appeared to argue the case. 

The judgments of the Court were as follows : — 

^instie, J*,— The Judge and assessors have concurred in finding 
the prisoners ‘'guilty of culpable homicide not amounting to murder 
committed in the course of a riot, and they have been sentenced 
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under 8^ 804 of the Indian Penal Code read with a. 149. Oth^ per-^ 
ions had been previously tried and convicted on account of the same 
Uiatter« They were convicted of murder under s. 302 read with 
Si 149^ and the conviction and sentence were affirmed by this Court 
on the I2th November 1878. In the present trial> the Officiating 
Judge has held that the case comes under the 5th exception of s. 300 
of the Penal Code» — culpable homicide is not murder when the 
person whose death is caused being above the age of eighteen years^ 
auffers deaths 'or takes the risk of deaths with his own consent/^ 
He says, that if one of a body of professional lattials armed with 
deadly weapons is killed in a fight which these lattials have volun* 
tarily entered into and provoked, — his death cannot be murder/* 
And in a previous passage he says : — “ They were not obliged to 
fight for the defence of person ot4 property, but they provoked the 
fight and entered upon it willingly and with preconsent. They were 
professional lattials armed with" spears, and their adversaries were 
also armed with spears. They were well aware of the risk they ran, 
and by their conduct showed that they took that risk willingly.** 
The facts are briefly these, that certain persons who may be called 
Lashkur*8 party, to which the prisoners belonged, went armed with 
spears and lattice to plough lands claimed by one Abdool Bohim 
Kboondkar. The latter gathered men, and there was a disturbance, 
and clods were thrown, but by the mediation of some by-standers 
a separation was effected. Lashkur s party began to withdraw, 
whereon Khoondkar's party taunted them, and some violence was 
used towards one Hurri, who was removing his plough. On this^ 
Lashkuris party returned. Some of Khoondkaris men prepared 
themselves for fighting, ^nd a fight occurred, in which Assuruddin^ 
one of Khoondkaris party, was killed by several spear wounds, and 
another man was wounded. The evidence shows that these men 
made deliberate preparations to meet the attack of Lashkur’s men, 
and that the case cannot come under excep. 4 as a sudden fight in 
the heat of passion upon a sudden quarrel. The assailants in the 
first instance had gone out ^armed with deadly weapons, and at the 
later stage at which the fight occurred, fighting was deliberately in- 
tended by both parties, I cannot concur in the view taken by the 
Judge, that when persons of full age voluntarily engage in a fight 
with deadly weapons they take the risk of death with th^ir own con- 
sent, and that, as a consequence, culpable homicide occurring in 
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such a fight is not murder. If this view is correct, the 4th exception 
wpuld be superfluous. If culpable homicide in a premeditated fight 
with deadly weapons, is not murder, a fortiori unpremeditated 
culpable homicide in a sudden fight in the heat of passion upon a 
sudden quarrel, would not be murder. It seems to me that the 4th 
exception clearly indicates the culpable homicide in a fight is murder 
unless the fight is unpremeditated^ and such as is therein described* 
sudden in the heat of passion and on a sudden quarrel ; a fight 
is not per se a palliating circumstance, only an unpremeditated fight 
can be such. Where persons engage in a fight under circumstances 
which warrant the inference that culpable homicide is premeditated* 
they are responsible for the consequences to their full extent I do 
not think the 5th exception has any application to such a case. 
1 understand that exception to apply to cases where a man consents 
to submit to the doing of some particular act either knowing that 
it will certainly cause death, or that death will be likely to be the 
result ; but it does not refer to the running of a risk of death from 
something which a man intends to avert if he possibly can do so* 
even by causing the death of the person from whom the danger 
is to be anticipated. The extract fron the report of the Indian Law 
Commissioners, given in Morgan and Macpherson^s edition of the 
Penal Code at jp. 265, contains instances to which the exception 
applies, and in my opinion cases of this character only are properly 
to be dealt with under it. The Judge ought to have convicted 
the prisoners under s. 302 read with s, 149, Penal Code, and sen- 
tenced them accordingly. We annul the sentence and conviction 
passed by the Officiating Sessions Judge of Backergunge, and con- 
vict the prisoners Rohimuddin, Nazir l^ahomed, and Sorairuddin 
of the murder of Assuruddin, an oflFence punishable under s. 302 of 
the Indian Penal Code, and sentence them to transportation for life. 

Broughton^ J.— I also think that the prisoners ought to have 
been convicted of murder under s, 302 coupled with s. 149 of the 
Indian Penal Code. The common object of the men assembled 
may have been in the first instance, merely the ejectment of the 
other party from the land, but they had retired, and at the in- 
stance of mediators had given up that object. Afterwards the 
other party challenged them to come on again, and the deceased 
man and apother armed with spears put themselves in a fighting 
position and awaited the return of the prisoners’ party. They 
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retumedi some of them also being armed with speai^i and accepted 
the challenge. The object of those who returned, and amotig 
them were the prisoners, was not then to eject the others from 
the land, but to engage in a deadly fight with spears. A man may 
be a member of an unlawful assembly as defined in s. 141, and if 
armed with a deadly weapon may be punishable under s. 144, al- 
though no *force has been used. If any force is used, he may be 
punishable under S; 148, and if he be a member of a band of dacoits 
and murder is committed, he may be punished under s. 396; and 
in this case there may be no deadly weapon used ; if a deadly 
weapon is used, he may be punished under s. 398. All these in- 
stances show that the common object or intention of the assembly 
may be various, and that it must be judged from the proved cir- 
cumstances of the case. In the present case the common object 
or intention of the assembly was clearly to fight in such a way 
that the weapons they used would be likely to cause, and prob- 
ably would cause, the death of one of their number, or of one of 
their opponents. It is said by the Sessions Judge that the man 
who was slain invited or ran the risk of death, and that this 
brought the case within excep. 5 of s. 300 of the Indian Penal 
Code. But if that exception applies to the case, there appears to 
be no reason for excep. 4. Where there is a fglit between two 
contending parties, it is necessary, in ordc^ to apply excep. 4, 
that the fight should have been sudden and without premeditation, 
and a fight under any circumstances comprehends the kind of 
consent to which the Sessions Judge alludes. Here there was a 
certain time between the challenge and the fight, a short time 
it may be, but still some time for reflection ; the parties were at 
a distance from each other when the challenge was given, and 
consequently bad time to consider whether they would engage in 
the fight with deadly weapons or not. They determined to fight, 
and the death of one of the men was tlie result. Excep. 5 appears, 
to roe to apply to circumstances of a different character, as for 
instance to a case of sut/se, not to a premeditated fight. The 
prisoners have .appealed ; they say the evidence is not conclusive ; 
and Nazir Mahomed says he had witnesses to prove an alidi. 
Witnesses were examined for the defence, and it does not appear 
that any were excluded. These witnesses support the case for the 
prosecution, which is moreover proved by the testimony of wholly 
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independent witneesesi namely, by the men who offered to mediatcv 
aitf did in fact effect a cessation of hostilities between the con« 
tending parties. The Sessions Jndge rightly says that the facts 
are clearly proved by the witnesses on both sides* But on the 
question whether the offence was murder or culpable homicide 
not amounting to murder, I agree in thinking that the Sessions 
Judge was mistaken* The case in my opinion is a casd of murder, 
and that being so, the prisoners must be sentenced under the oir« 
Cumstances to transportation for life. 

Appeal diemisied, 

CALCUTTA HIGH COURT. 

The 4th Aphil 1878. 

S^ore Mr, Justice Birch and Mr, Justice Mitter, 

Mahomed Ibrahim* and others (Plaintiffs) 
versus 

M. B. Morrison (Defendant). 

Limitation^Onus Prohandi — Chur Lands — A dverse Possession, 

In a suit to recover posseesion of land under cultiratioo, when the defendant 
pleads adverse possession, it is under ordinary circumstances for the plaintiff to show 
fnimdfade that the cause of action upon which he is suing is not barred by limitation 
and not for the defendant to prove bis adverse possession in the first instance. 

When a suit is brought for possession of jungly or unculturable lands, or lands 
which have never been under cultivation, the rule is different, and the defendant 
must establish bis adverse possession for more than twelve years. 

Mr. Branson and Baboo Chunder Madhuh Ghose, Baboo Taruck 
Math Sen, and Baboo Pran Math Pundit for the appellants. 

Messrs. Twidale and Af. L. Sandel for the respondent. 

The facts of this case appear sufficiently from the judgment, 
which was delivered by— 

Milter, J . — The plaintiffs^ claim in this case is in respect ot 
a large tract of chiir lands, which was, it is alleged, formed by 

• I. L. R„ 5 Calc,, 36. 

Note* — As long as reliable evidence of acts of ownership is forthcoming, there is 
no difference between the proof of possession in the case of jungle or uncultivated lands, 
and that in the case of cultivated lands, and such proof is oftentimes forthcoming, as 
in the netting down of trees, or grazing of cattle, or putting up boundary marks, or 
fences an^ the like. But it does sometimes happen, that neither party to a suit has 
exercised WS sots of ownership at all over the land in question which are capable of 
proof, ahdtbeu in the doubt created by such absence of proof, or of reliable proof, the 
Court is obliged l^cr resort to evidence of title, and to presume that the party who has 
the title, has also the possession. — (Observation of Garth, C« J., in the case of Ram 
Baadhvt V. Sui;u Bhattify 3 Calcutta Law Re|orls, p. 433 } 
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the receBBion of the Biver Eosi between 1973 and 1275 (1867 and 
1869)* The plaintiffs allege that the land in suit appertains 1:o 
their patni of Mouza Ehera. The defendant holds a neighbour- 
ing mouza called Madhoora, His case is, that the disputed land 
was thrown up more than twelve years, and that ever since its 
formation it has been held as part of Mouza Madhoora, to which 
it really appertains. The lower Court has dismissed the claim as 
barred by limitation. In appeal it is contended, that this being a 
chur land, the onus of proving adverse possession for more than 
twelve years is upon the party who sets up that plea. It has 
been also urged that, supposing the onus of proof is upon the 
plaintiff, that onus has been satisfactorily discharged. We agree 
with the lower Court that the evidence adduced by the "plaintiffs, 
to establish the formation of the chur in dispute within twelve 
years from the date of suit, is not satisfactory ; consequently, if 
the other contention as to the onus of proof fails, the appeal 
must be dismissed. It is a settled rule of law in this country 
that, whenever the plea of limitation is raised, it is for the plain- 
tiff to show primd facie that the cause of action upon which he is 
suing is not barred by limitation. But the case of a chur land 
has been said to be an exception to this rule, and the reason sug- 
gested for this exception is, that chur lands during the first few 
years of their existence are generally not culturable. To a certain 
extent this contention seems to us to be correct. Where limitation 
is pleaded to a suit, the subject-matter of which is chur land not 
brought under cultivation, it is for the defendant, before he can 
succeed in his plea, to establish that he has exercised adverse 
rights of ownership oven the disputed land for more than twelve 
years. But when the suit relates to a piece of chur land already 
brought under cultivation, the plaintiff, in order to get over the 
plea of limitation, must at least establish that either the land in 
suit formed within twelve years or was not in a fit state of culti- 
vation within that period. Otherwise in all cases where the plain- 
tiff shows that a subject-matter of a particular suit was chur 
in unculturable .state some time previously, however remote it may 
be, even a century before, it would be for the defendant to establish 
the plea of limitation by proving adverse possession for more than 
twelve years. This latter rule may seem more reasonabld or consonant 
to justice ; but the whole current of decisions being for a very long 
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time in tbe other way, it is now too late to adopt it. Several cases 
were cited before us in support of the appellants’ contention. But 
they are not applicable to the facts of this case. They are simply to 
the effect that when limitation is pleaded in respect of lands which 
are either in a jungly or unculturable state^ it is for the defendant 
to substantiate the plea by establishing adverse possession for more 
than twelve years. But in this case^ the land in suit is, and has 
been, under cultivation for some time past, and consequently the 
rule laid down in these cases cannot afford any guide for the deter- 
mination of the question of limitation in this case. However, there 
is one decision quoted before us which requires special notice, be- 
cause at the first sight it seems to support the contention of the 
appellant. It is the case of Sunnud Ali v. Musst. Kuriinoonissa and 
We have referred to the paper-book of that case, and 
it shows that no different rule has been laid down in it. It was 
a suit for possession of a piece of khal bhuratee land, and the plea 
of limitation was overruled by the lower Appellate Court, upon the 
ground that the suit was brought within twelve years from the time 
when it became culturable. The defendant preferred a special ap- 
peal, and it was then held that if the defendant ‘could show that he 
took possession of the land before it became fit for cultivation, and 
at a time which would be beyond twelve years before the date of 
suit, the suit would be barred by limitation. Consequently what 
was decided in that case was that there may be adverse possession 
taken of lands not culturable, but that such possession must be 
established by the party setting it up. This decision also therefore 
does not in any way help the appellants. 

The apppeal is accordingly dismissed with costs. 


(1) 9 W. B., 124, 
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148. The filing of a vakalutnamah with a false attestation 
is not ilit fabrication of false evidence. It is necessary to show that 
it was intended that the false circumstance should appear in evi^ 
dence in a judicial proceeding, i, e., should appear as part of the 
evidence on which the judicial officer has to form his judgment, 
and that the circumstance was of such a nature as might have 
caused the judicial officer to entertian an erroneous opinion touching 
some material point in the case. — 5 Mad. H. C. R., 373. 

149. It is not necessary under s. 194, Penal Code, that the 
false evidence which is given should be evidence given in a Court 
of justice. Such statement, if made to a Police officer, would 
amount to the offence of giving false evidence as defined by s. 19), 
taken together with s. 118. — 20 W. R. Cr., 41. 

150. Quccre , — Whether a party who makes a false verification 
when no verification is required by law, has committed an offence 
under s. 192, Penal Code, or s.^ 24, Act VIII of ) 859.— 10 W. R. 
Cr., 31. 

151. A number of persons cannot be jointly charged with 
giving false evidence under s. 193, Penal Code.— 16 W. R. Cr., 47, 

152. A charge of giving false evidence under s. 193, Penal 
Code, should state the particular stage of the proceeding in the course 
of which the prisoner made the alleged false statement. — 10 W^ 
B. Cr., 37. 

Also the date on which the offence charged was committed, and 
the Court or officer before whom the false evidence was given.— 16 
W, R. Cr., 37. 

And the statement should be clearly proved to have been made 
by him.— 13 W. R. Cr., 56. 

153. A charge of giving false evidence under s. 193, Penal 
Code, should be precise ; and where the accused is charged with 
giving false evidence on three different occasions, each occasion 
should form the subject of a distinct head in the charge. — 9 W. R, 
Cr., 14. 

154. A witness falsely deposing in another's name should be 

charged with giving false evidence under s. 193, and not with 
cheating under ss. 416 and 419 of the Penal Code. — Reg. v. 
Prema Bhika. 1 Bom. H. C. R., 89. ^ 

155. Where a person makes two contradictory s,tatements in 
the course of a judicial proceeding, he may be tried and convicted 
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of giving false evidence on a single charge if there is evidence to 
show which statement is false. — Reg» v. Ganoji bin Pandttji. 5 Bom. 
H. C. R., 49. 

156. The accused was convicted of intentionally giving false 
evidence in a judicial proceeding, in having, as a witness therein, 
made, on solemn affirmation, a false statement. The proceedings 
in the trial at which the alleged false evidence was*^ given were 
subsequently annulled in consequence of the sanction for the prose- 
cution being insufficient. 

Held, that the conviction of the accused must he reversed, 
as the false statement was not made in a stage of a judicial pro- 
ceeding. — Reg, V. Ravji valad Taju, 8 Bom. H. C. R., 27. 

157. When an offence under s. 193 of the Indian Penal Code 
is established, a conviction under s. 181 is illegal. When the 
accused made on solemn affirmation a statement before an Income 
Tax Commissioner which statement the accused knew, or had reason 
to believe, to be incorrect, — 

It was held that such statement amounted to the offence of 
giving false evidence in a judicial proceeding, under s. 193 of the 
Indian Penal Code, and was not therefore cognizable by a Full 
Power Magistrate, as it could not be treated as constituting an 
offence triable under s. 181 of the Indian Penal Code (making a 
false statement to a public servant). — Rea, v. Dayalji Endarsiu 
8 Bom. H, C. R., 21, 

158. The Magistrate in a ncu-judicial proceeding, the object 
of which was to discover the writer of a scandalous petition, admi- 
nistered oath to A. A was afterwards convicted of giving false evi- 
dence in his deposition before the Magistrate. On appeal by A, 
held that the Magistrate was not justified in administering oath to 
A, under the circumstances, and therefore the High Court reversed 
the conviction. — lleg, v. Jibhai Vaja, 11 Bom. H. C. R., 11. 

159. The making up falsely of accounts with the intentioii 
of producing them before a Forest Officer not empowered by law to 
hold an investigation and take evidence, is not a fabrication of fals6 
evidence within the meaning of s. 193 of the Indian Penal Code.— 
lieg» v. Ramjirao Jivbajirav, 12 Bom. H. C. R., 1. 

160. ypon a prosecution for giving false evidence, the law 
does not require proof of a corruption. 
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It is sufficient that there is proof of intention, and if the states 
ment was false and known by the accused to be false, it may be 
presumed that in making it the accused intentionally gave false evi-^ 
dence . — Queen v. Amir Ali Khan, 3 N.-W. P., 133. 

161. The examination of a complainant in reference to the 
matter of his petition of complaint is an investigation directed by 
law, and therefore a stage of a judicial proceeding. 

Consequently, if in the course of that examination false evi- 
dence is intentionally given by the complainant, he is legally charge- 
able with the offence described in s. 193 of the Indian Penal 
Code , — Queen v. MatadyaL 4 N.-W. P., 6. ^ 

16^. Where the petitioner was convicted of having voluntarily 
assisted in concealing stolen Bailway pins in a certain person’s liouse, 
and filed, with a view to having such innocent person punished as 
an offender, held that the Magistrate was right in convicting and 
punishing the petitioner for the two separate offences of fabricating 
false evidence for use in a stage of a judicial proceeding under' 
s. 193 of the Indian Penal Code, and of voluntarily assisting in con^ 
Cealing stolen property under s. 414, I. P. Code , — The Empress of 
India v. Ua^nashur RaL I. L. B., 1 All., 379. 

163. A person who is called upon to answer to a charge of 

giving false evidence should know exactly what is the false evi- 
dence imputed to him. , 

A charge that he, on or about the 15th April 1871, gave 
false evidence/^ is not sufficiently specific. 

Although the verification of plaints containing false statements 
is punishable according to the provisions of the law for the time 
being in force for the punishment of giving or fabricating false 
evidence, still it is not quite the same tiling as giving false evi- 
dence.— V. Sheocharaii, 3 N.-W. P., 314. 

164. A Court cannot take cognizance of a bargain to abstain 
from the prosecution of a person who has committed such an offence 
as that of wilfully giving false evidence , — Queen v. Bal Kishen. 
3 N.-W, P., 166. 

165. The Commitment of certain persons charged, under s. 193, 
Penal Code, with intentionally giving false evidence, was held illegal, 
because the sanction of neither the Court before or against which 
the offence was committed, or of some other Court to which such 
Court is subordinate, was given,— 18 W. E, Cr., 3i 
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166. A commitment for an offence under s. 193, Penal Code, 
by the Sessions Judge, was quashed, because, according to s. 472, 
Act X of 1872, the offence is not one triable esclusirely by the 
Sessions Court. — 21 W. R. Cr., 87. 

167. A Civil Court has no power to order the commitment of 
persons for offences under ss. 471, 465, and 193, Penal Code, without 
holding the preliminary enquiry required by s. 474, Act ^ of 1872.— 
22 W. R. Cr., 62. 

168. False charge under s. 211, Penal Code, and false evidence 
under s. 198, are not cognate offences, nor parts of the same 
offence, but may be punished separately. — 7 W. R. Cr., 59. 

169. An enquiry by an Assistant Magistrate with a view to 
tracing the writer of an anonymous letter addressed to him, charg- 
ing certain persons with murder, and without reference to the truth 
or otherwise of the charge of murder, is not a stage of a judicial 
proceeding in which the giving of false evidence is punishable under 
8. 193, Penal Code. — 5 W. R. Cr., 72. 

170. Where a false statement is made in a stage of a judicial 
proceeding before a Magistrate, he ought not to convict under s. 181, 
Penal Code, but commit to the Sessions under s. 193.— 11 W. R. 
Cr., 24. 

171. When a Civil Court sends an offence under s. 193, Penal 
Code, to a Magistrate for investigation and commitment if necessary, 
the Magistrate cannot return the case to the Civil Court, nor can 
the Civil Court, after it has sent a case to the Magistrate, commit 
it to the Sessions ; but the Magistrate should proceed with the case 
him8elf.-12 W. R. Cr., 41. 

172. A conviction may be bad for giving false evidence under 
s. 193, Penal Code, even if the evidence be given in matters not 
judicial (such as before a Collector acting in his fiscal capacity under 
Reg. XIX of 1814), but it must be proved that the false statement 
was made under the sanction of the law. — 14 W. R. Cr., 24. 

173. A charge framed on the model given in Sch. Ill, Act X 
of 1872, charging the accused upon two charges with having made 
contradictory statements in the course of judicial proceedings under 
B. 198, Penal Code, is a good charge ; and the Courf or Jury, if con- 
victing, need not by direct evidence find which of the two state- 
ments is falsj^ ; all that is necessary being that the Court or Jury 
should find that the allegations made in the charge are proved)^— 
(P. B.) 21 W. R, Cr., 72. See also 22 W. R. Cr., 2. 
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6:2, If he seek long lifcj he should eat vith his face to the 
east ; if exalted fame^ to the south ; if prosperity, to the west ; if 
truth and its reward, to the north. 

53, Let the student, having performed his ablution, always 
eat his food without distraction of mind / and, having eaten, let 
him thrice wash his mouth completely, sprinkling with water the 
eix hollow parts of his head, or his eyeSy ears, and nostrils. 

54. Let him honour all his food, and eat it without con- 
tempt; when he sees it, let him rejoice and be calm, and pray 
that he may always obtain it. 

65. Food, eaten constantly with respect, gives muscular force 
and generative power ; but, eaten irreverently, destroys them both. 

56. He must beware of giving any man what he leaves ; and 
of eating anything between morning and evening : he must also 
beware of eating too much, and. of going any whither with a rem- 
nant of his food unswallowed. 

57. Excessive eating is prejudicial to health, to fame, and to 
future bliss in Heaven ; it is injurious to virtue, and odious among 
men : he must, for these reasons, by all means avoid it. 

58. Let a Brahmen at all times perform the ablution with 
the pure part of his hand denominated from the V^da, or with the 
part sacred to the Lord of creatures, or with that dedicated to the 
Gods; but never with the part named from the Pitris : 

59. The pure part under the root of the thumb is called 
Brahma, that at the root of the little finger, Cdya ; that at the 
tips of the fingers, Daiva ; and the part between the thumb and 
index, Pitrya, 

60. Let him first sip^ water thrice ; then twice wipe his mouth ; 
and lastly touch with water the six before mentioned cavities, his 
breast, and his head. 

61. He who knows the law and seeks purity will ever per- 
form his ablution with the pure part of his hand, and with water 
neither hot nor frothy, standing in a lonely place, and turning 
to the east or the north. 

62. KBrdfmen is purified by water that reaches his bosom ; 
a Cehatriya^ by water descending to his throat ; a Vaisya^ by water 
barely taken into his mouth ; a Sudra, by water touched with the 
extremity of his lips.* 
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63. A youth of the three highest classes is upaviti, 

when his right hand is extended for the cord to pass over hie heqd 
and he fixed on his left shoulder ; when his left band is extendedf 
that the thread may he placed on his right shoulder^ he is called 
prdchindviU} and niviii when it is fastened on his nech. 

64. His girdle, his leathern mantle^ his staffs bis saerifioial 
cord, and his ewer, he must throw into the water, when they are 
worn out or broken, and receive others hallowed by mystical texts. 

65. The ceremony of cesdnta or cutting off the hair is or<* 
dained for a priest in the sixteenth year from conception; fora 
soldier, in the twenty-second; for a merchant, two years later than 
that. 

66. The same ceremonies except that of the sacrificial thread 
must be duly performed for women at the same age and in the same 
order, that the body may be made perfect ; but without any text 
from the V4da : 

67. The nuptial ceremony is considered as the complete in- 
stitution of women, ordained for them in the Vida^ together with 
reverence to their husbands, dwelling first in their father's family^ 
the business of the house, and attention to sacred fire. 

68. Such is the revealed law of institution for the twice-born ; 
an institution m which their second birth clearly consists, and 
which causes their advancement in holiness : now learn to what ‘ 
duties they must afterwards apply themselves. 

69. The venerable preceptor, having girt his pupil with the 
thread, must first instruct him in purification, in good customs, 
in the management of the consecrated fire, and in the holy rites 
of morning, noon, and evening. 

70. When the student is going to read the Veda^ be must 
perform an ablution, as the law ordains, with his face to the north, 
and, having paid scriptural homage, he must receive instruction, 
iwearing a clean vest, his members being duly composed : 

71. At the begiuning and end of the lecture, he must always 
clasp both the feet of his preceptor* ; and he must read with both 
his hands closed : {this is called scriptural homage.*) 

72. With crossed hands let him clasp the feet of his tutor, 
ioBching % left foot with his Ipft, tujid the right, witib his %ht 
hand. 
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124. In a case of false charge, the Magistrate gave the ao 
cused (A) permission under s. 169, Act XXV of 1861, to prosecute 
the complainant (B) for an offence under s. 211, Penal Code. The 
Magistrate tried A's complaint as one under s. 211, but he subse- 
quently proved a charge against B under s. 182, Penal Code, and 
punished him under that Section. Held, with reference to s. 168, 
Act XXV of 1861, that the Magistrate was wrong in framing the 
charge under s. 182 without the previous sanction of the Criminal 
Court which heard the previous complaint of B. — 13 W. U. Or., 67. 

S. 183. 

125. If a bailiff break the doors of a third person, in order 
to execute a decree against a judgment-debtor, he is a trespasser 
if it turn out that the person or goods of the del)tor are not in 
the house ; and under such circumstances the owner of tlie house 
does not, by obstructing the bailiff, render himself punishable under 
s. 183 or 186 of the Indian Penal Code. — Reg, v. Gazi Kom Aha 
Dore, 7 Bom. H. C. B., 83. 

126. Where cumulative sentences under ss. 183 and 353, Penal 
Code, were held not contrary to s. 71. — W. R. Cr., 19. 

S. 185. 

127. The public servant concerned in an offence described in 

B. 185 of the Indian Penal Code is not competent himself to try 
the person committing such offence. — Queen y, 7 N.-W. 

P., 132. 

128. A person is guilty of contempt of lawful authority of pub- 
lic servant under s. 185, Penal Code, by bidding at an auction sale 
held by a Magistrate and ftiling to complete the sale. — 3 WJl.Cr.,33. 

S. 186. 

129. Escaping from lawful custody is not obstructing a public 
servant in the discharge of his public functions within the mean- 
ing of s. 186 of the Indian Penal Code. — Reg, v. Pashu Un 

haji Patil, 2 Bom. H. C. R.„ 134. 

130. Convection and sentence under s. 186 of the Indian Penal 
Code reversed, as the conduct of the accused — refusing to ac- 
company a measuring clerk employed under Act I of 1865 (Bom.) 
to Ms (the accused’^) house and permit to be measured — did not 
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constitute the offence of obstructing a public servant in discharg- 
ing his public functions. — v. Bhagiidas Bhagvandas, 5 Bom. 
H. C. 11., 51. 

131. The refusal of a cart-owncr to give his cart on hire to a 
CJovernment Officer does not constitute the offence of obstructing 
a public servant in the discharge of his public functions within the 
meaning of s. 186 of the Indian Penal Code. — Beg^ v. Dliori 
Kullan. 9 Bom. II. C. R., 165. 

132. A Mofussil Small Cause Court has no jurisdiction to 
punish for resistance of a process which it has issued ; but such 
resistance being an offence under s. 18G, Penal Code, it may, under 
B. 171, Act XXV of 1861, send the accused before a Magistrate to 
be dealt with according to law. — 11 W. R. Cr., 62. 

S. 188. 

133. An order in writing under s. 62, Act XXV of 1861, is 
necessary to sustain a charge under s. 188, Penal Code. — 17 W, II. 
Cr., 57. 

134*. An accused cannot be convicted under s. 188, Penal Code, 
of knowingly disobeying an order promulgated by a public servant 
if no such order is on the record. — 18 W. 11. Cr., 30. 

135. lJiid(jr this section it is absolutely necessary to show 
that the disobedience caused or tended to cause obstruction, annoy- 
ance or injury to any person lawfully employed, or that it caused 
or tended to cause danger to human life, liealth or safety, or caused 
or tended to cause a riot or aflVay. — 4? Mad. H. C. Pt., 5. 

136. An order (under s. 320, Act XXV of 1861 ors. 532, ActX 
of 1872) declaring that, as between the parties to a contention 
regarding a right of way over certain land, the land in dispute did 
not belong to the public, is not one the contravention of which can 
form the subject of an order under s. 188, Penal Code. — ^24 W. 
E. Cr., 20. 

137. Taking possession of a field in contravention of an order 
of a Magistrate is not such a disobedience of an order duly promul- 
gated by a public servant as causes or tends to ^cause danger to 
human life within the meaning of the latter part of this section. 
Therefore a sentence of rigorous imprisonment under such cir- 
cumstance!^ illegal.— v. Ratanrao if. C/fCtraw. 3 Bom. H, Ce 
B„ 32. 
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138. A person plying a boat for hire at a distance of three 
miles from a public ferry cannot be said, with reference to such 
ferry, to commit criminal trespass/' within the meaning of that 
term in s. 441 of the Indian Penal Code. 

If, when directed by the order of a public servant, duly pro- 
mulgated to him, to abstain from plying a boat for hire at or on 
in the innnediate vicinity of a public ferry, a person disobeys such 
direction, be renders himself liable to punishment under the Indian 
Penal Code . — Muttra v. Jawahir. I. L. 11., 1 AIL, 5:i7. 

139. No order can be made under s. 528, Act X of 1872, 
unless there is imminent danger or fear of injury of a serious kind 
to the public ; and where a Magistrate, who had made an order 
under s. 521, subsequently directed further enquiry to^ be made, 
it was held that he must be considered to have abandoned his pro- 
ceedings under s. 528, and that he should have proceeded under 
s. 525, instead of fining the party charged under s. 188, Penal Code. 
^21 W. 11. Cr., 8G. 

139a. The liability to punishment under s. 188, Penal Code, 
cannot attach to a person who comes in to show cause and 
submit to the judgment of the Magistrate. — 26 W. 11. Cr., 7. 

Ss. 191—193. 

140. The materiality of the subject-matted of the statement 
is not a substantial part of the offence of givmg false evidence in a 
judicial proceeding, and an indictment under ss. 191 and 193 
of the Code, though it does not allege materiality, is good if it 
alleges sufficiently the substance of the offence. — 1 Mad. H. C. 
R., 38. 

141. To constitute the offence of giving false evidence under 
s. 191 of the Indian Penal Code, it is not necessary that tho^ 
false evidence given should be material to the case in which it is 
given, — V. Damodhur Ramchandra KuHcarni, 5 Bom. II, C. 

B., 68. 

142. To establish’ the offence of giving false evidence, direct 
proof of the falsity of the statement on which the perjury is assigned 
is essential. But as to the legitimate evidence for this purpose, the law 
makes no distinction between the testimony of a witness directly 
falsifying such statement and the contradictory statement of the 
person charged ; although not made on oath, such a statement when 
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satisfactorily proved is quite as good evidence in proof of the charge 
as the criminatory statement of a person charged with any other 
offence, and on precisely the same ground that it is an admission of 
the accused person inconsistent with his innocence. 

As to the weight to be given to contradictory statements, the 
sound rule is that a charge of perjury is not maintainable upon proof 
of one such statement not on oath, or more than one, if proved by. a 
single witness only, unless supported by confirmatory evidence tending 
to show the falsity of the statement in the charge. With respect 
to the kind or amount of confirmatory proof required, it must be 
considered in each case whether the particular evidence offered is 
sufficient to induce a belief in the truth of the contradictory state- 
ment or direct testimony. — 6 Mad. H. 0. R., 31'2, 

143. The making of any number of false statements in the 
same deposition is one aggregate case of giving false evidence. 
Charges of false evidence cannot be multiplied according to the 
number of false statments contained in the depositions. — 6 Mad. H. 
C. R., 27. 

144. When a party makes a false statement while legally 
bound by solemn affirmation, the fact that the statement was one 
tending to criminate himself will not justify his acquittal on a 
charge of giving false evidence. — 3 Mad. H. C. R., 29. 

145. The words of s. 191, Penal Code, are very general, and 
do not contain any limitation that the false statement made shall 
have any bearing upon the matter in issue. It is sufficient to bring 
a case within that section if the false statement is intentionaUy 
given. — 16 W. R. Cr., 37. 

146. Where a witness was at the^ beginning of the day 
solemnly affirmed once for all to speak the truth in all the cases coming 

• before the Court that day, — Held, that he might be convicted under 
8. 193 of the Penal Code of giving false evidence in a suit which 
came on that day, although he was not affirmed to speak the 
truth in that suit after it was called on for hearing and the names 
of the cases in the day^s list were not mentioned when the affirm- 
ation was administered. — 2 Mad. H. C. R., 43. , 

147. A Hindu convert to Christianity is not under a legal 
obligation to speak the truth, unless the usual form of oath has beeu 
administered.-^^ Mad. H. C. R., 185. 
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CALCUTTA HIGH COURT. 

The 19th February 1879. 

Before Sir Bichard Garths Ki.y Chief Justice^ and Mr, Justice Frinsep, 

Wahidunnessa* and others {Defendants) 
versus 

SURGADASS {Plaintiff), 

Stampied Paper signed in Blauh — Liahility of Ohligor, 

Where a person chooses to cnti iiat to his own man of business a blank paper duly 
stamped as a bond and signed and sealed by himself, in order that the instrument 
may be duly drav/ii up and money raised upon it for his benefit, if the instrument is 
afterwards duly drawn up and money obtained upon it from persons who have no reason 
to doubt the hond rtUcs of tlie transaction, it must, in the absence of any evidence to the 
contrary, be taken that the bond was drawn in accordance with the obligor's wishes and 
instructions. 

This was a suit to recover Rs. 36,053, principal and interest, 
due on a mortgage-bond, dated the 28th April 1868, executed by 
one Mir Haider, the ancestor of the defendant, m favor of Mohuut 
Jlissumbhur Das, the guru of the plaintiff. 

The bond fell due on the 28th April 18G9, and Bissumbhur Das 
having died on the Gtli March 1871, bis pupil, the present plaintifip, 
took possession of the properties left by the deceased. It appeared 
that Bissumbhur Das, in his lifetime, lent a sum of Rs. 16,000 to 
Mir Haider on the security of a bond pledging certain properties 
belonging to the latter ; and that a suit was brought on that bond 
by the present plaintiff against Nawab Mehcli Ali Khan and Mir 
Jaffer Ali, the general mookhtar and constituted attorney of the said 
Mir Haider, who, at that time, was in Arabia, and a decree given 
for the amount on the ISth February 1875, which decree was, how- 
ever, reversed by the High Court, on the 28th June 1870, on the ^ 
ground that Mir Haider was not made a party defendant, and that, 
therefore, no decree passed against either the person or property 
of Mir Haider could stand. 

The plaintiff then brought the present suit on the same bond 
against the representatives of Mir Haider (who was then dead), 
asking that the amount of principal and interst due might be realized 
from the mortgaged properties mentioned in the bond. 


» I. L. IL, 5 Calc,, 3y. 
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The defendants denied that the bond was genuine, and stated 
that one Mir Ali Akbar, an amla, who had custody of the seal of 
Mir Haider, had fraudulently filled up the body of the bond and 
scaled the bond in question with the seal of Mir Haider ; and further 
contended that the decree of the High Court, dated 25th June 1876, 
barred the present suit, leave not having been granted to him to 
bring a fresh suit on the same bond. * 

The Subordinate Judge held, that the suit was not barred 
under s. 2 of Act VllI of 1859, inasmuch as the first suit was not 
heard and determined, but simply dismissed on the ground that 
Mir Haider being alive ought to have been made a party ; and 
finding that Mir Haider had been in the habit of entrusting his man 
of business with his seal, and there being no doubt as to the signa- 
ture and seal being that of Mir Haider, who had had ample opportu- 
nity of denying the validity of the bond at the time when the first 
suit was brought on the bond (he being at that time alive), but had 
not done so, he gave the plaintiff a decree. 

The defendant appealed to the High Court. 

Garth, G: J, {Prinsep, J., concurring). — We think that there 
is no ground for this appeal, and that the Court below has come 
to a just conclusion. The first and main point raised by the appel- 
lant is, that theye is no sufficient evidence to make Mir Haider 
Ali, the ancestor of the defendants, liable upon the bond in ques- 
tion. Now the first witness called by the plaintiff was a mookhtar 
ill the employ of Mir Uadi Hossein, the uncle of Mir Haider, who 
lived close by him, and was in the habit of transacting his business, 
and borrowing money for him by means of bonds. This witness 
says, that he received from Mir Haider^s karpurdaz, Ali Akbar, 
a blank paper signed and sealed by Mir Haider, and stamped with 
" a bond stamp sufficient to cover lls. 16,000 ; and that, by the 
instuctions of Mir Hadi Hossein, he drew up the bond in question 
upon this paper for lls. 16,000, having no doubts of the correct- 
ness of the transaction. It then appears clear from the evidence, 
that lls. 16,000 was duly paid by the plaintiffs to Ali Akbar, Mir 
Haider’s karpurdaz, upon the faith and security of ijiis bond. It is 
now argued by the appellants, that there is no sufficient evidence 
that Mir Haider did really seal and sign the stamped paper. But 
the first witness had drawn up several deeds previously, which were 
sealed and signed by Mir Haider. He speaks positively to the 
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genuineness of the seal and signature upon this particular bond, 
and not a question is put to him upon this point on cross-examina- 
tion. Moreover, it is proved that the bond was afterwards duly 
registered, so that if any fraud had been practised on Mir Haider, 
either by his karpurdaz or by his uncle, he could almost certainly 
have known of it. Then it also appears, from the cross-examina- 
tion of th^ first witness, that Mir Haider, when he was afterwards 
at Mecca, was in communication with Mir JafFer AH, one of his 
own appointed mookhtars, upon the subject of this very bond ; that 
he wrote to him to make a settlement with regard to it ; and that 
measures were taken to carry out his directions : whereas, surely, 
if the bond had been a fraud upon him and unauthorized, he would 
have repudiated, instead of dealing with it as a valid instrument* 
There is no evidence whatever on the part of the defendants to 
contradict or throw suspicion upon the plaintiff^s case ; and really 
the only point which the defendants have seriously attempted to 
make is, that Mir Haider ought not to be bound by a document of 
which, so far as appears, he did not know the contents. But we 
have already observed, in the course of the argument, that in the 
case of a bill-of-exchange or promissory note, an endorsement made 
before the instrument is drawn, renders the endorser liable for any 
amount warranted by the stamp, which may ^afterwards be filled 
up upon the face of the bill. — (See Byles yn Bills, 6th edition^ 
p. 127.) In Russel v. Langstoffe (1), where several promissory notes 
had been endorsed by the defendant on blank forms without any 
amount being mentioned. Lord Mansfield says : — Nothing is so 
clear as that an endorsement on a blank note is a letter of credit 
for an indefinite sum. ,It does not lie in the defendant's mouth 
to say that the endorsements were not regular.^^ But then it is 
argued, that the principle which would be applicable in the case of® 
a bill or note, would not apply to such an instrument as we have 
before us, which is not a mere money-bond, but also a pledge by 
way of mortgage of immoveable property for securing the money 
borrowed. But no autho/ity has been adduced to satisfy us that 
there is any good ground for this distinction. If a gentleman in 
the position of Mir Haider chooses to entrust to his own man of 
business a blank paper duly stamped as a bond, and signed and 
sealed by himself, in order that the instrument may. be duly drawn 


(1) 2 Douglas, 514. 
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up, and money raised upon it for his benefit, and if the instrument 
is afterwards drawn up, and money obtained upon it from persons 
who have no reason to doubt the hoiid jidcB of the transaction, we 
surely must take it, in the absence of any evidence to the contrary, 
that the bond was drawn in accordance with the obligor^s wishes 
and instructions. It would, indeed, be hard upon the plaintiflT, 
who has advanced his money under such circumstances * upon the 
faith of the genuineness of the instrument, to be told, that although 
the obligee undoubtedly intended the money to be raised by means 
of a bond, that did not authorize Mir Hadi Hossein to pledge the 
obligee’s immoveable property. The probability is, that unless the 
immoveable property had been pledged, the money could not have 
been obtained. We think, therefore, that the Court below has 
rightly found the bond to be genuine and duly authorized ; and we 
also think that it has awarded a reasonable sum by way of interest. 
The interest payable under the bond itself was 15 per eent. ; and 
the interest which the Judge has given to the plainlilT from the 
time when the bond became payable is 12 per cent., which he says 
is the customary rate in that part of the country. 

The appeal must, therefore, be dismissed with costs. 
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the ^ejieral system of the Code* la is well-ordered system a 
place will be ready for it. 

26 . A cousideratioa of the first importance in the formation 
of hc^s is the character of the machinery by which they will be 
Carried into effect. However well devised they may bc in substance 
to meet the needs of the society for which they are made, yet if 
they involve theories and ways of regarding the facts they propose 
to deal with wholly foreign to the conceptions of those who are to 
apply them, it is inevitable that variations and errors of practice 
should arise which will largely detract from their success. In order 
that the administrator should work in the spirit of the legislator, 
it is necessary that the legislator should first bring himself within 
the sphere of thought of the administrator. He may enlarge and 
even transform that sphere by judicious endeavour, but it will not 
in general admit of sudden expansion or thaumaturgic change. 
Human stolidity, the force of habit, the faith in professional for- 
mnlas, the disinclination to analysis of common notions — all these 
are factors in the problem with which the legislator has to deal. 
If he is bent rather on practical effect than theoretic excel- 
lence, they reconcile him to a slow march, in which his fol- 
lowers may accompany him, as preferable to any flight, however 
brilliant, in which he will be altogether alone. Thus, to make a 
law in India practically beneficial, account must be taken of the 
means of professional education,* of the constitution and relations 
of the several official ranks, of the special merits and defects of the 
administrative class, and the traditions in which they have been 

* In some provinces necessarily, in others without such apparent necessity, the 
qualifications for admission to the profession of the law exact little either of technical 
or general knowledge. 

In some provinces, and gefterally in the Mufassal, except in the cities, where there are 
law-professorships established by the Government in connexion with a University or 
Oen&al Ofillege, technical education other than self-instruction is not available. Tho 
system of apprenticeship is unknown outside the Presidency-towns, nor there alwayjj^ 
resorted to. 

The remuneration of professional assistance is, owing to the poverty of the people 
generally, meagre ; and pleaders without private means are unable to provide themselves 
With text-books or reports, if they are sufficiently educated to study them. Tho jud^a 
can count on little assistance from the Mufassal Bar in any case that falls outside 
range of their daily experience, The parties, at what is too often to them ruinous ex- 
pense, are compelled to appeab from Court to Court, and eventually find thetn- 
selves deprived of justice from the unskilfuiness with which their cases have been 
launched or pnJBWuted in the Court of first instance. No radical improvement is to ba 
.expected in tho administration of justice in India until the better education of the Mu- 
fassal Bar is secured ; and having regard to the circumstances of the people, the most 
effective, because to the Bar the least expensive means of securing this result appear to 
be the extension of codified law. 
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traiaed/iiB well as of the physical sitaation, the history and charac* 
ter, of those on whom the law is to operate. Abstract perfection 
must yield in other ways to the narrowing conditions of actual 
practice and of work to be done by ordinary officials. This,., how- 
ever, is so far from affording any reason against scientific legislation 
adapted to eventual consolidation that it supplies an argument in 
favour of that course. A poor and generally ill^traiiijed class of 
advocates must derive obvious advantages from the economy and 
uniformity of method of a well-constructed Code. Busy adminis- 
trators, dealing off-hand with innumerable details, cannot afford the 
time, even if they have the turn of mind, when a legal question 
arises^ for sifting a particular Act so as to m^ke themselves by a 
special study masters of what it says and of the spirit in which it 
has been written. If, however, all the principal Acts are composed 
on substantially uniform principles and with reference to higher 
unities towards which those principles converge, much of the 
officiars labour is saved. He becomes himself penetrated by the 
spirit of the Code, and naturally brings to bear on the construction 
of every passage a method of interpretation substantially identical 
with that of the Legislature itself. The consummation is thus 
furthered, though it may never be quite achieved, of a uniformity 
of administration giving full effect everywhere to uniformity of law. 

27. If, in endeavouring to state the grounds and principles on 
which, as we think, « sectional and eventually general codification 
should proceed in India, we have been led into undue prolixity, a 
reason or an excuse may be found in the existence at this time in 
this country of a strong current of feeling which is opposed to all 
systematic legislation whatever. Its influence may not improbably 
be felt even in England, and by some whose in erest in this country 
entitles them to a full statement of the reasons on which we would 
‘base systematic legislation ; but, without dwelling on any speculation 
of that kind, it is, we think, highly desirable that iu India, and for 
Indian purposes, a notion to which indolence and arbitrariness 
incline us to give a too ready welcome should be met, and if pos- 
sible, dissipated. The success of laws depends in some degree every- 
where — in India in a special degree — on the spirit t In which they 
are received and ad minis tereil : and the zeal of the great body of 
functionaries will, we believe, be more heartily engaged in giving 
effect to a legal system when they percieve its<.solid ground w^^k 








